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Foreword

The Center for International Intellectual Property Studies (CEIPI) and the International Centre
for Trade and Sustainable Development (ICTSD) are pleased to present the third issue of the
publication series on Global Perspectives and Challenges for the Intellectual Property System. This
issue continues to develop what the publication series intends to provide: high quality academic
and policy-oriented papers dealing with topics that are of global importance because of their
normative pre-eminence, economic relevance and socioeconomic impact.

CEIPI and ICTSD decided to launch this common project convinced by the synergies existing
between both organisations. We share a common interest in intellectual property (IP) as a tool
for innovation, development and the pursuit of broader societal interests, being profoundly
engaged in knowledgeable and informed reflection and international debates touching upon how
intellectual property can fulfil these important goals. This series of papers aims, therefore, at
provoking consideration of contemporary issues thanks to the collaboration of recognised scholars
and experts, giving voice to them, enriching the academic debate and feeding policymakers with
high quality materials.

The series wishes to reach a broader audience, ranging from academics to public officials, including
civil society, experts, business advisers and the broad membership of the intellectual property
community. We also have in mind the actual implementation of intellectual property—how IP
works in practice—without losing sight of public policy objectives, including its intersection with
innovation, creativity and sustainable development goals.

We sincerely hope you will find this third issue of the series dealing with Intellectual Property and
Access to Science and Culture a useful contribution to a better understanding of the complexities
of the interface between intellectual property and broader ethical goals involved with innovation

policy.

Cofer 7T

P—

Christophe Geiger Ricardo Meléndez-Ortiz

Director General and Director of the Research Chief Executive, International Centre for Trade
Department of the Center for International and Sustainable Development (ICTSD).
Intellectual Property Studies at the University

of Strasbourg (CEIPI).
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Introduction

If promoting scientific progress and creativity undoubtedly lies at the very core of the justifications
for the protection of intangibles, the relationship of intellectual property with access to the fruits of
science and culture has always been tumultuous. For several reasons, their interaction has in recent
times received increased attention: “access” to creative and innovative works has certainly become a
central element in the intellectual property debate, the blocking effects of exclusive rights in specific
innovation sectors being lately subject to enhanced scrutiny and sometimes even questioned, in
particular by economists.? At the same time, the importance placed on the human right to science
and culture has considerably grown, as these rights have progressively been invoked in different
contexts, including intellectual property, following quite a long period of relative neglect since their
legal recognition by several international conventions. Both are in fact not new to the normative
landscape: cultural rights were already formally recognised with the creation of the United Nations
Educational, Scientific and Cultural Organization in 1945,® and the right to science and culture was
included in Article 27 of the Universal Declaration of Human Rights back in 1948.# Subsequently, in
1966, these rights were incorporated in Article 15 of the legally binding International Covenant on
Economic, Social and Cultural Rights.® However, despite this universal recognition, for many decades
the right to science and culture has been largely marginalised, not only in the more recent “human
rights-intellectual property” debate,® but among human rights as such.” It is only in recent years that
significant efforts have been undertaken at scholarly and policy levels to develop the analysis and
interpretation of the rights to science and culture, with the objective of determining their concrete
legal impact, including the specific obligations of states resulting from them.®

1  See for example F. Gurry, “Developments in the International Intellectual Property System,” in C. Geiger (ed.), The
Intellectual Property System in a Time of Change: European and International Perspectives (Paris: LexisNexis, 2016),
underlying that “access is the reason for which we are interested in cultural production,” 61.

2 Seee.g, among many others, the critical chapter on intellectual property rights by the Nobel laureate Joseph E. Stiglitz
in Making Globalization Work (New York: Norton, 2006). In this spirit, many intellectual property scholars have recently
called for more evidence-based intellectual property policies. See |. Hargreaves, Digital Opportunity: A Review of
Intellectual Property and Growth, An Independent Report (May 2011), inviting the legislature “to ensure that in the future,
policy on Intellectual Property issues is constructed on the basis of evidence, rather than weight of lobbying,” 1; . Poort,
Empirical Evidence for Policy in Telecommunication, Copyright and Broadcasting (Amsterdam: Amsterdam University Press,
2015); J. De Beer, “Evidence Based Intellectual Property Policy Making," paper presented at the 35th annual conference
of the Association of Teachers and Researchers in Intellectual Property, in Krakow, Poland on 26-29 June 2016; C. Geiger,
“Moving Out of the Economic Crisis: What Role and Shape for Intellectual Property Rights in the European Union?" in H.
Kalimo and M. S. Jansson (eds), EU Economic Law in a Time of Crisis (Cheltenham, UK: Edward Elgar, 2016), 148.

3 SeeArticle 1(1) of the Constitution of the United Nations Educational, Scientific and Cultural Organization (UNESCO), 16
November 1945, 4 UNTS 275.

4 SeeUnited Nations General Assembly, Universal Declaration of Human Rights (UDHR), 10 December 1948, 217 A (lll).

5 See United Nations General Assembly, International Covenant of Economic, Social and Cultural Rights (ICESCR), 16
December 1966, UNTS, vol. 993, 3.

6  See for example on this issue, C. Geiger (ed.), Research Handbook on Human Rights and Intellectual Property (Cheltenham,
UK: Edward Elgar, 2015); P. Torremans (ed.), Intellectual Property and Human Rights, 3rd ed. (Boston: Kluwer Law
International, 2015); L. R. Helfer and G. W. Austin, Human Rights and Intellectual Property: Mapping the Global Interface
(Cambridge: Cambridge University Press, 2011).

7  For example, Janusz Symonides described cultural rights as “‘poor relatives' of other human rights,” see J. Symonides,
“Cultural Rights: A Neglected Category of Human Rights," International Social Science Journal 50.158 (1998): 559-72, at
559; or Yvonne Donders has called them “the Cinderella of the human rights family,” see Y. Donders, “The Legal Framework
of the Right to Take Part in Cultural Life,” in Y. Donders and V. Volodin (eds), Human Right in Education, Science and Culture:
Legal Developments and Challenges (Farnham, UK: Ashgate, 2007), 231-72, at 232.

8  For more details see C. Sganga, “Right to Culture and Copyright: Participation and Access,” in Geiger, Research Handbook,
560-76.
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Interestingly, the intangible rights of creators and the right to science and culture have been linked
from the beginningin the relevantinternational legal instruments.® In fact, Article 27 of the UDHR and
Article 15 of the ICESCR provide for the right to science and culture but they equally incorporate “the
right to the protection of the moral and material interests” of creators, causing therefore a potential
tension between these rights. Surprisingly, however, their interface was not greatly discussed for a
significant period of time. This seems to have changed, in particular with the adoption of the World
Trade Organization’s Agreement on Trade-Related Aspects of Intellectual Property Rights in 1994,
which marked the beginning of the so-called global expansion of the intellectual property regime
and brought with it an entire set of development issues in the debate on its appropriate international
legal framework, including its interactions with international human rights instruments.” Thus, in
recent years, the relationship between intellectual property rights and the right to science and culture
has been the source of increased legal scholarship™ and reports from international organisations.”
Nevertheless, despite a relatively rich wave of interest, the exact implications of the provisions in
Article 27 of the UDHR and Article 15 of the ICESCR still remain unclear. The United Nations Special
Rapporteur in the field of cultural rights issued two well-noted reports in 2014 and 2015 on the
intellectual property regimes and the right to science and culture,” which shed some light on their
complex relationship but also generated further discussions.

Itis for this reason that in May 2015, the Center for International Intellectual Property Studies (CEIPI)
organised a roundtable dedicated to this subject, with the title “Intellectual Property and Access to
Science and Culture: Convergence or Conflict?”, inviting prominent scholars from both the intellectual
property and human rights fields to exchange their views with those of the representatives of human

9  See more detailed C. Geiger, “Implementing Intellectual Property Provisions in Human Rights Instruments: Towards a
New Social Contract for the Protection of Intangibles,” in Geiger, Research Handbook, 661-89; A. Chapman, “Approaching
Intellectual Property as a Human Right (Obligations Related to Art. 15(1)(c))," Copyright Bulletin 35 (2001): 4-36.

10 The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) is reproduced as Annex 1C of the
Marrakesh Agreement Establishing the World Trade Organization, signed in Marrakesh on 15 April 1994.

11 See for example on the interface of the TRIPS Agreement with international human rights, H. Hestermeyer, Human Rights
and the WTO: The Case of Patents and Access to Medicines (Oxford: Oxford University Press, 2007); E. B. Ituku, Propriété
intellectuelle et droits de 'homme. L'impact des brevets pharmaceutiques sur le droit a la santé dans le contexte du VIH/
SIDA en Afrique (Zurich: Schulthess, 2007); H. M. Haugen, “Human Rights and TRIPS Exclusion and Exception Provisions,”
Journal of World Intellectual Property 5/6 (2009): 345-74; R. Howse and M. Mutua, Protecting Human Rights in a Global
Economy: Challenges for the World Trade Organization (Montreal: International Centre for Human Rights and Democratic
Development, 2000); R. D. Anderson and H. Wager, “Human Rights, Development, and the WTO: The Cases of Intellectual
Property and Competition Policy,” Journal of International Economic Law 9.3 (2006): 707-47, at 721ff.

12 See for example L. Shaver, “The Right to Science and Culture,” Wisconsin Law Review 1 (2010): 121-84; L. Shaver and C.
Sganga, “The Right to Take Part in Cultural Life: Copyright and Human Rights,” Wisconsin International Law Journal 27.4
(2010): 637-62; Sganga, “Right to Culture and Copyright”; A. Plomer, “The Human Rights Paradox: Intellectual Property
Rights and Rights of Access to Science,” Human Rights Quarterly 35.1 (2013): 143-75; C. Geiger, “Copyright as an Access
Right, Securing Cultural Participation through the Protection of Creators’ Interests,” Max Planck Institute for Innovation
and Competition Research Paper No. 15-07 (2015), forthcoming in R. Giblin and K. G. Weatherall (eds), What If We Could
Reimagine Copyright? (Canberra: Australian National University Press, 2016).

13 See for example UN Economic and Social Council, Committee on Economic, Social and Cultural Rights, General Comment
No. 21, Right of Everyone to Take Part in Cultural Life (Article 15, Paragraph 1(a), of the International Covenant on Economic,
Social and Cultural Rights) (General Comment No. 21), UN Doc. E/C.12/GC/21, 20 November 2009; Committee on
Economic, Social and Cultural Rights, General Comment No. 17, The Right of Everyone to Benefit from the Protection of the
Moral and Material Interests Resulting from Any Scientific, Literary or Artistic Production of Which He or She Is the Author
(Article 15, Paragraph 1(c), of the Covenant) (General Comment No. 17), UN Doc. E/C.12/GC/ 17,12 January 2006.

14  See United Nations Human Rights Council, Report of the Special Rapporteur in the Field of Cultural Rights, Farida Shaheed,
Copyright Policy and the Right to Science and Culture, A/HRC/28/57, 24 December 2014; United Nations General Assembly,
Report of the Special Rapporteur in the Field of Cultural Rights, Patent Policy and the Right to Science and Culture, A/70/279,
4 August 2015.
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rights institutions. This volume, the third issue of the publication series jointly conducted by the
International Centre for Trade and Sustainable Development (ICTSD) and CEIPI at the University
of Strasbourg, includes the papers presented during this roundtable. The contributors addressed a
range of fundamental questions with regard to the interface between intellectual property rights
and the human right to science and culture: for example, to what extent may the right to science and
culture be understood as covering a field as complex and varied as intellectual property? Do Article
27 of the UDHR and Article 15 of the ICESCR confer human rights protection to all traditionally
recognised intellectual property rights or only to certain components thereof? Additionally, if the
scope is extended to all IP rights, how can this protection be reconciled with the other interests of
fundamentalimportance that it may contradict? Should the guarantee to be able to participate fairly
in the fruits of the commercial exploitation of one’s creation be subject to promoting intellectual
variety and spreading culture and science? Further and more fundamentally, the contributors also
aimed at reflecting on how to design an intellectual property system that can foster economic growth
while at the same time encouraging non-economic values and objectives of human development. In
particular, the relationship between patent law and policy and the right to enjoy the benefits of
scientific progress and its applications was addressed. Further explored — through the prism of the
right to culture — was the way in which the copyright system can be reimagined in order to benefit
the interests of both creators and the public in an equitable way.

The different contributions have been structured in two parts. The first part is dedicated to the 2014
and 2015 reports of the UN Special Rapporteur in the field of cultural rights, helping to understand
the relationship between intellectual property and the right to science and culture as addressed in
these documents. This part is introduced by the former United Nations Special Rapporteur in the field
of cultural rights Farida Shaheed herself, who kindly agreed to shed some light on the challenging
task she undertook with the drafting of these two reports. In the following chapter, Myléne Bidault
from the Office of the High Commissioner for Human Rights (OCHCR) describes in detail the policy
and diplomatic context of the work and actions of the United Nations Special Rapporteur in the field
of cultural rights on human rights and intellectual property and reveals briefly what could be the
follow-up actions in the future. Lea Shaver then provides an in-depth analysis of the reports and their
impact on various intellectual property regimes and the right to science and culture. Having served
as a consultant to the Special Rapporteur, she offers very valuable insights, in particular examining
the origins, development, and conclusions of these reports.

The second part of the issue then turns to the assessment of the reports and more generally of the
relationship between intellectual property and the right to science and culture. Carlos Correa first
analyses the relationship between intellectual property and access to science through the lens of
recent developments in patent law, which, according to him, progressively seem to have expanded
into the scientific realm. This has led in certain situations to the appropriation of scientific knowledge
that by its very nature should remain in the public domain, thus impacting on its dissemination and
further use.

Rochelle Dreyfuss then examines questions arising from the “the paradox” of the relationship
between patents and human rights, mainly from the point of view of the new challenges in the patent
system, such as those posed by pandemics, terrorism, or climate change. The chapter critically
discusses the conclusions of the 2015 “patent” report of the United Nations Special Rapporteur in
the field of cultural rights in these respects.
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Rebecca Giblin and Kimberlee Weatherall further take a fundamental approach and address the
issue of access to culture by looking at the concept of public interest and its possible consequences
within copyright law. Using methods developed in social and political philosophy, their purpose is to
propose different narratives that could address some of the difficulties in formulating good copyright
policy by re-examining the place of “the public interest” in copyright legal discourse.

In the following contribution, Peggy Ducoulombier analyses the case law of the European Court
of Human Rights in relation to intellectual property and access to science and culture, concluding
that despite engaging in a balancing exercise, the Court seems so far rather protective towards
intellectual property rights.

And finally, my paper argues that recent developments in copyright law attest to the need to rethink
copyright in order to adapt its rules to its original dual character: as a right to secure and organise
cultural participation and access to creative works on the one side, and as a guarantee for the creator
to participate fairly in the fruit of the commercial exploitation of his or her works on the other. In
these respects, it is proposed that copyright is to be (re)conceived as a right to access rather than
a right to forbid, thereby emphasising the inclusive rather than the exclusive nature of copyright
protection.

It is sincerely hoped that this volume will help to clarify the important interactions between
intellectual property and the right to science and culture and therefore bring a new and clearer
understanding of their conceptual and practical relationship. More generally, it is also hoped that
this publication, which includes contributions from several internationally renowned experts, can
advance the growing debate on intellectual property and human rights and stimulate some further
research in order to bring systematisation in the analysis and implementation of the right to science
and culture in the intellectual property context.









Part One

Understanding the Relationship
between Intellectual Property and
the Right to Science and Culture:

The 2014 and 2015 Reports of the UN Special
Rapporteur in the Field of Cultural Rights
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Introductory Remarks by the Special Rapporteur

Farida Shaheed

The relationship between human rights and intellectual property regimes is an important and
complex one that has witnessed growing concern in recent times. In order to move the discussion
forward, at the end of my mandate as United Nations Special Rapporteur in the field of cultural
rights (2009-15), | wrote two consecutive reports on intellectual property policies and their impact
on the enjoyment of the right to science and culture. This was certainly one of the most challenging
tasks | have undertaken.

Adopting a human rights perspective on intellectual property issues is both crucial and urgent, for
such an approach focuses attention on a host of important themes that may get lost when copyrights
and patents are treated primarily in terms of trade. These include the social function and human
dimension of intellectual property, the public interests at stake, the importance of transparency and
public participation in policymaking, the need to design alternative incentive regimes to promote
research, creativity and innovation, the importance of broad diffusion and scientific and cultural
freedoms, the importance of not-for-profit production and innovation, and the special consideration
to be given to marginalised and vulnerable groups.

While a number of human rights are at stake, such as the right to food and the right to health, my
reports propose to address the unresolved tensions between intellectual property laws and human
rights through the lens of the right to science and culture. The right to science and culture, as well as
the right to the protection of the moral and material interests resulting from any scientific, literary
or artistic production of which a person is the author, are enshrined in Article 15 of the International
Covenant on Economic, Social and Cultural Rights. They are human rights principles designed to
work in tandem, and striking an appropriate balance between the two goals is essential. The fulcrum
of the human right to science and culture is human creativity, understood as the right to fully explore
and develop one's creative potential, to benefit from the human creativity of others, and to enjoy
and further develop this creativity in self-determined and empowering ways. This | believe provides a
crucial human rights framework within which to reconsider intellectual property policies. My reports
emphasise both the need for protection of authorship and expanding opportunities for participation
in cultural life in both the artistic and scientific arenas.

Let me clarify, however, that the right to the protection of the moral and material interests of authors
does not establish a human right to copyright or patent protection, as there are many other ways to
protect these interests. Intellectual property rights are not human rights, and the right to protection
of moral and material interests cannot, and should not, be used to defend intellectual property
laws that inadequately respect human rights. Intellectual property laws are but one element in the
protection of the interests of authors, and should be understood as part of a larger set of policies
to promote the cultural and scientific sectors and the right to science and culture. From the human
rights perspective, intellectual property policies must be judged by how well they serve the interests
of human authors, as well as the public’s interest in participation and access to science and culture.

Striking an appropriate balance requires taking human rights seriously. This means that states have
a positive obligation to provide for a robust and flexible system of copyright and patent exceptions
and limitations to honour their human rights obligations.
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The trend for copyright and patent protection to be strengthened with little consideration given
to human rights issues grows, and it is essential to ensure that this does not extend so far as to
interfere with the dignity and well-being of individuals. In this regard, it is important to overcome
the worrying tendency for trade negotiations to be conducted amid great secrecy, with substantial
corporate participation but without an equivalent participation of elected officials and other public
interest voices. International intellectual property instruments, including trade agreements, should
be negotiated in a transparent way, permitting public engagement and commentary.

My reports contain a series of recommendations, which | encourage all stakeholders to take into
consideration. | take this opportunity to once again thank all the experts who so generously
contributed to my reports, through their submissions, comments and insightful discussions, with
special thanks to Lea Shaver.

| congratulate the Center for International Intellectual Property Studies (CEIPI), for continuing the
debate around the crucial issues of how to design an intellectual property system that can foster
economic growth while at the same time encouraging non-economic values and objectives of human
development, which are at the centre of my own reflection. This joint CEIPI-ICTSD publication is a
timely and valuable contribution that will help move the discussion forward.
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Intellectual Property Policies and the Right to Science and
Culture: The Work of the Special Rapporteur in Context

Myléne Bidault

1. General Context

When the mandate of the United Nations Special Rapporteur in the field of cultural rights was
established in 2009 by the Human Rights Council,' fears and scepticism were expressed among the
diplomatic community as well as non-governmental organisations about what exactly the mandate
would be about and the direction it would take.

Main concerns related to the possible promotion of cultural relativism through cultural rights, to the
detriment of human rights as a whole. Culture, tradition and religion, it was stressed, were too often
brought forward as a justification for infringing human rights, in particular women's rights. In her
first report submitted in 2010 to the Human Rights Council, the Special Rapporteur Farida Shaheed
recalled that, as enshrined in the Universal Declaration on Cultural Diversity, no one could invoke
cultural diversity to infringe upon human rights guaranteed by international law, or to limit their
scope. She stressed from the outset that not all cultural practices could be considered as protected
under international human rights law, and reassured all stakeholders that she would not confuse the
need to respect cultural diversity with cultural relativism.?

Other obstacles, however, also contributed to the late establishment of this important mandate
within the human rights system, in particular a fierce disagreement about the consequences of the
free market and globalisation on cultural diversity, and about whether cultural goods and services
should be considered as commodities of a unique kind, understood as vectors of identity, values and
meaning, and not only as mere commodities. It is probably not a coincidence, therefore, that the
mandate was established several years after the adoption of the UNESCO Universal Declaration
on Cultural Diversity (2001) and Convention on the Protection and Promotion of the Diversity of
Cultural Expressions (2005).

Cuba was the main sponsor of Resolution 10/2 establishing the mandate. This means it conducted
the process leading up to the adoption of the resolution by the Human Rights Council, procedurally,
but also diplomatically and politically.? Cuba is also in charge of the yearly resolutions of the Council
taking note of the work accomplished by the Special Rapporteur, and for the renewal of the mandate
every three years. No false assumptions should be made at this point, regarding the extent to which
Cuba could have influenced the direction adopted by the mandate. This country was always very

1 In 2009, the mandate established was that of “an independent expert in the field of cultural rights" (Resolution 10/2
of the Human Rights Council), which was transformed into a “Special Rapporteur in the field of cultural rights” in 2012
(Resolution 19/6). One can hardly see any difference between an independent expert and a special rapporteur, and it is
not uncommon to refer generally to the “Special Rapporteur” in speaking about the mandate on cultural rights since its
establishment in 2009.

2 A/HRC/14/36, esp. paras 32-4.

3 Allresolutions discussed and adopted at the Council have to be introduced by a member state of the Council.
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cautious never to jeopardise the independence of the Special Rapporteur, who was entirely free
to address difficult issues such as artistic freedoms and the cultural rights of women. Cuba never
requested particular issues to be emphasised.

Farida Shaheed was the first Special Rapporteur in the field of cultural rights (2009-15). The tasks
she faced were enormous, as she was requested to identify best practices in and obstacles to the
promotion and protection of a category of rights that had never been defined before within the
international or the regional human rights systems, and had received little attention from states, the
academic community or non-governmental organisations.*

One of the first tasks was thus to identify the legal basis for cultural rights, which are not limited
to but also include Article 27 of the Universal Declaration on Human Rights and Article 15 of the
International Covenant on Economic, Social and Cultural Rights.> These provisions protect the right
of every person to participate in cultural life, to enjoy the arts and the benefits of scientific progress
and its applications, and to benefit from the protection of the moral and material interests resulting
from any scientific, literary or artistic production of which he or she is the author.

More or less following the structure of Article 15 of the ICESCR, the work began to explore the
contours and contents of cultural rights, leading to the adoption of 10 thematic reports, relating to a
general definition of cultural rights and exploration of its relationship with the universality of human
rights and cultural diversity (2010), the right to access and enjoy cultural heritage (2011), the right
to enjoy the benefits of scientific progress and its application (2012), cultural rights of women on an
equal basis with men (2012), the right to the freedom of artistic expression and creativity (2013), the
writing and teaching of history (2013), memorialisation processes (2014), the impact of advertising
and marketing practices on the enjoyment of cultural rights (2014), and finally the reports that are
at the centre of this conference and publication, the impact of copyright and patent policies on the
enjoyment of the right to science and culture (both published in 2015).°

2. Premises of the Work on Intellectual Property Policies

This list of thematic reports may appear eclectic. Many issues, however, are transversal to these
reports, which are all linked and articulated together in various ways and degrees. For the theme
of intellectual property, at least two additional reports must be mentioned beyond the two 2015
reports entirely devoted to this issue: the 2012 report on the right to benefit from scientific progress
(A/HRC/20/26), and the 2013 report on the right to freedom of artistic expression and creativity
(A/HRC/23/34). Those two reports led to the 2015 reports and explain why the topic of intellectual
property was addressed, beyond the mere necessity to address one crucial aspect of Article 15 of
ICESCR, that is, the right of every person to benefit from the protection of the moral and material
interests resulting from any scientific, literary or artistic production of which he or she is the author.

4 Foran overview, see Myléne Bidault, La protection internationale des droits culturels (Brussels: Bruylant, 2009).

5  For more information, see the first thematic report of the Special Rapporteur, which includes a whole chapter on the
legal basis for the mandate, and was careful in not restricting it to the ICESCR, also encompassing key provisions from the
International Covenant on Civil and Political Rights (ICCPR).

6  Allreports are available on the website of the Office of the High Commissioner for Human Rights at http://www.ohchr.
org/EN/Issues/CulturalRights/Pages/AnnualReports.aspx.
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2.1 The Right to Enjoy the Benefits of Scientific Progress and Its Applications

In 2011, the Special Rapporteur Farida Shaheed began to explore the right to enjoy the benefits
of scientific progress and its application. The decision to choose that topic for the third thematic
report of the mandate was a signal that the Special Rapporteur would study all aspects of Article
15 of ICESCR, including the ones that did not raise much interest such as the right to science. It
was also a key step for the mandate, as the Special Rapporteur came to the conclusion that the
rights to science and culture had to be understood as inherently interlinked, since both related to
the pursuit of knowledge and understanding and to human creativity in response to a constantly
changing world.” The report came with a proposed normative content for the right to science, as
including (a) access to the benefits of science by everyone, without discrimination; (b) opportunities
for all to contribute to the scientific enterprise and freedom indispensable for scientific research; (c)
participation of individuals and communities in decision-making; and (d) an enabling environment
fostering the conservation, development and diffusion of science and technology.®

While working on the right to enjoy the benefits of scientific progress and its application, it became
obvious that a report on intellectual property would soon be needed. Indeed, the Special Rapporteur
identified intellectual property rights as an area requiring further consideration. She stressed the
need to guard against promoting the privatisation of knowledge to an extent that deprived individuals
of opportunities to take part in cultural life and to enjoy the fruits of scientific progress, which would
also impoverish society as whole. She also recommended reconsidering the current maximalist
intellectual property approach and exploring the virtues of a minimalist approach to intellectual
property protection, while further developing and promoting creative mechanisms for protecting the
financial interests of creators and the human rights of individuals and communities. Key principles
were already included in that report, in particular that intellectual property rights were not human
rights, and that exceptions and flexibilities under international intellectual property treaties had to
be explored further and applied more consistently.®

2.2 The Right to Freedom of Artistic Expression and Creativity

In 2013, the Special Rapporteur reflected upon the growing worldwide concern that artistic voices
had been or were being silenced by various means and in different ways, stressing that underlying
motivations were most often political, religious, cultural or moral, or lay in economic interests, or
were a combination of those. Her report on the right to freedom of artistic expression and creativity
addressed not only laws and regulations restricting artistic freedoms, but also economic and financial
issues significantly impacting on such freedoms.

A specific section is devoted in the report to intellectual property issues.’® Importantly, the Special
Rapporteur recalled that, as stressed by the Committee on Economic, Social and Cultural Rights
(CESCR) in its General Comment No. 17, the protection of the moral and material interests of
authors was not to be equated with legal entitlements recognised in intellectual property systems.
She also questioned the assumption that copyrights ensured the fair remuneration of artists,

7 A/HRC/20/26, para. 3.
8 A/HRC/20/26, para. 25.
9  See for example A/HRC/20/26, paras 57 and 59.

10 A/HRC/23/34, paras 79-84.
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by stressing the need to acknowledge the percentages of royalties that go to publishing houses/
copyright holders rather than to the artists themselves, and by addressing concerns expressed about
coercive contracts, under which creators sign away all their rights to their creation in order to gain
a commission for creating a work. The Special Rapporteur acknowledged the existence of a highly
debated issue on whether the moral rights and copyright systems had evolved in such a manner that
the balance between the rights of authors and artists on the one hand, and the need to promote
creativity and access to culture on the other, was no longer achieved.

The report stressed that the protection of corporate interests, including the protection of a specific
logo or brand, could play an important role in art restrictions.” The striking example of the young
Danish/Dutch artist Nadia Plesner was mentioned. Nadia Plesner's drawing entitled Simple Living
(2007), inspired by the artist's reaction to mass media prioritising between world matters and
celebrity gossip, depicted an undernourished African child holding a little dog and a handbag with
the Louis Vuitton monogram on it. Sued by Louis Vuitton, Nadia Plesner fought to include references
to status symbols in her art works, and was declared by a court in The Hague to be free to exhibit the
drawing as well as Darfurnica, a larger painting also featuring the little African child with its bag.™
In her recommendations, the Special Rapporteur stressed the right of artists to dissent and to use
political, religious and economic symbols as a counter-discourse to dominant powers.”

2.3 A Political Divide

On a yearly basis, the Special Rapporteur presents her thematic report to the Human Rights Council,
which is followed by an interactive dialogue with states and other stakeholders. States regularly
pick and choose reports that they support; hence the importance of always demonstrating the
interconnectedness between these reports.

The two thematic reports, on the right to science on the one hand, and on artistic freedom on the
other, were received by the Human Rights Council and more largely the international community
with great differences, showing a profound divide on these issues between members of the “Western
European and Others Group,” more inclined to support the work undertaken on artistic freedom,
and other states, in particular developing countries, many of which welcomed the work on the right
to science.

Significantly, Cuba reacted to the report on the right to science by launching an initiative to
request the Office of the High Commissioner for Human Rights to convene a two-day seminar with
international experts on the right to enjoy the benefits of scientific progress and its applications, in
order to further clarify the content and scope of that right and its relationship with other human
rights and fundamental freedoms.™ The seminar took place in Geneva on 3 and 4 October 2013,
with one of its six panels focusing on intellectual property rights.” The conclusion of the report of
the seminar, consisting of only one paragraph, clearly identified the impact of intellectual property

11 A/HRC/23/34, para. 51.

12 Nadia Plesner v. Louis Vuitton, Case number 389526/KG ZA 11-294, Court of The Hague, 4 May 2011, see http://www.
nadiaplesner.com/simple-living--darfurnical.

13 A/HRC/23/34, para. 89(d).
14  See Resolution 20/11 of the Human Rights Council.

15 For the report of the seminar, see A/HRC/26/19.
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rights on the right to science as a main issue, stating:

The participants in the seminar expressed particular interest in the relationship between the
right to enjoy the benefits of scientific progress and intellectual property rights. Much of
the discussion concerned the compatibility of the international intellectual property system
with human rights norms and standards, and the need for significant adjustments to ensure a
balanced system which accords fully with human rights norms and standards.'

In the case of artistic freedom, developed countries launched several initiatives with varying degrees
of success, with the aim of giving more visibility to the issue of artistic freedom and making it an
integral part of the work of the Council. For example, on 18 September 2015, a statement was made
by a group of more than 50 states in support of the right to artistic expression.” While states from
various regional groups joined the statement, including from Africa and Latin America, most of them
were developed countries, many of them from the “Western European and Others Group.” The
statement did not touch upon issues related to intellectual property policies.”®

3. The 2015 Reports on Intellectual Property Policies
3.1The Process

In 2013, the Special Rapporteur decided to embark on thematic research entirely focused on
intellectual property and the right to science and culture, conscious of her crucial position in this
regard: mandated to promote the respect for, at the same time, the right to take part in cultural life,
the right to benefit from scientific progress and its applications, and the right to the protection of the
moral and material interests of authors, the Special Rapporteur is to enhance the full implementation
of all these rights, but also to enquire about their interconnectedness and to address the tensions
between them.

The process lasted about two years, and Farida Shaheed rapidly decided that two consecutive reports
were needed, because of the sum of documentation to review, the complexities of the issues raised,
and the consultations needed. This was also the best way to address two sets of issues that were
analogous but not entirely similar. It was then decided to submit a first report to the Human Rights
Council on copyright policy (A/HRC/28/57), and a second report to the General Assembly on patent
policy (A/70/279).

The work involved the organisation of three experts' meetings which took place in 2014 in Geneva
as well as at New York University and Yale University. As with most of the reports published by the
Special Rapporteur, many experts from all regions of the world were consulted. An open consultation,
which was organised in Geneva in June 2014, also allowed states and other stakeholders to share

16 A/HRC/26/19, para. 53.

17  Albania, Armenia, Australia, Austria, Belgium, Benin, Brazil, Bulgaria, Colombia, Croatia, Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Georgia, Germany, Ghana, Greece, Guatemala, Honduras, Hungary, Iceland, Ireland, Israel, Italy,
Japan, Latvia, Liechtenstein, Lithuania, Luxembourg, Macedonia, Malta, Mexico, Monaco, Montenegro, Netherlands, New
Zealand, Norway, Panama, Poland, Portugal, Romania, Saint Kitts and Nevis, Serbia, Slovakia, Slovenia, Spain, Sweden,
Switzerland, Turkey, United Kingdom, United States of America, Uruguay.

18 All statements are available on the extranet of the Human Rights Council, accessible to all at http://www.ohchr.org/
EN/HRBodies/HRC/Pages/HRCRegistration.aspx. See Human Rights Council / 30th regular session / oral statements / 18
September 2015 / Latvia (in the name of a group of states).
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their views. Of note, spontaneous written contributions were also received from several states but
also tens of organisations of publishers, distributors and artists, most of them based in Australia,
Europe and the United States of America. Most of these contributions stressed the importance of
protecting copyrights.™

3.2 Presentation of the Reports and Reception by the International Community
3.2.1The copyright report

The report on copyright policy and the right to science and culture was presented on 11 March
2015 to the Human Rights Council. In her presentation, Farida Shaheed recalled key principles and
recommendations from her report, in particular that intellectual property rights were not human
rights, that authors had to be distinguished from copyright holders, that the protection of authorship
as a human right required in some ways more and in other ways less than what was currently found
in the copyright laws of most countries, and that exceptions and limitations of copyright had to be
developed to ensure the conditions for everyone to enjoy their right to take part in cultural life by
permitting legitimate educational usages, expanding spaces for non-commercial culture and making
works accessible for persons with disabilities or speakers of non-dominant languages. She also
stressed one of her recommendation to explore the possibility of establishing a core list of minimum
required exceptions and limitations incorporating those currently recognised by most states, and/or
an international fair use provision.2°

As expected, the Human Rights Council was divided over the report, which raised a lot of attention.
Countries such as Algeria, Bangladesh or Egypt welcomed the report. Egypt underlined for example
that the report addressed a “missing balance” between the right to participate in cultural life, to
enjoy the arts and to share in scientific advancement and its benefits on the one hand, and the rights
of authors on the other hand.”

Others, like the European Union, expressed their surprise that the report had not taken into account
many comments made by member states and relevant stakeholders, implicitly referring to the many
submissions received from organisations of publishers, distributors and artists. The European Union
further considered that “complementarity should be the guiding principle” for the discussions, and
that the “different stakeholders” should be involved. It also stressed that at the international level,
the European Union called for the protection of the right of authors to make innovation and creation
sustainable, to strengthen cultural and creative industries, and to support economic growth and
development. It also stated its unwillingness to consider a legally binding instrument on copyright
limitations and exceptions for libraries and archives.

Other states dissociated themselves further. Japan, for example, expressed its disappointment to find
that some arguments did not seem to be the result of careful examination of the copyright regime
with its actual characteristics, noting that the World Intellectual Property Organization (WIPO) and

19  All contributions are available at http://www.ohchr.org/EN/Issues/CulturalRights/Pages/impactofintellectualproperty.
aspx.

20 The statement is available at http://www.ohchr.org/EN/Issues/CulturalRights/Pages/AnnualReports.aspx.

21 See also the statement from Pakistan, in the name of the Organization of Islamic Conference. Extranet of the Human
Rights Council, at http://www.ohchr.org/EN/HRBodies/HRC/Pages/HRCRegistration.aspx. See Human Rights Council /
28th regular session / oral statements / 11 and 12 March 2015.
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the World Trade Organization (WTO) had the expertise to do so. The United States of America, for
its part, was of the view that the report did not adequately acknowledge that copyright could serve
as a means to promote human rights, including those included in Article 27 of the UDHR. It
also believed that the report could “have more fully addressed the pressing challenges posed
to creators by lack of respect for intellectual property rights and for all individuals’ human
right to freedom of expression.” Finally, the United States disagreed with many parts of the
report, in particular those “suggesting that individual creators and corporations or businesses
should merit different protections."?? On this latter point, the Special Rapporteur responded
that only human beings were entitled to human rights.

3.2.2 The patent report

Farida Shaheed presented her report on patent policies and the right to science and culture to
the General Assembly on 26 October 2015.22 Her statement reiterated some of the principles
laid out in her March presentation, in particular that there was no human right to patent
protection.

She added very clearly that the human rights perspective demanded that patents do not
extend so far as to interfere with the dignity and well-being of individuals. Hence, where
patent rights and human rights are in conflict, human rights must prevail, and states have a
positive obligation to provide for a robust and flexible system of patent exclusions, exceptions
and flexibilities based on domestic circumstances, including through the establishment
of compulsory and government use licences when needed. To make it shorter, from the
perspective of human rights, exclusions, exceptions and flexibilities are often to be considered
as obligations.

Farida Shaheed also stressed forcefully that the effects of intellectual property rights were
strongly context-dependent, and insisted how crucial it was that international legal regimes
on patents should continue to leave room for countries to adopt and implement policies to
abide by their human rights obligations. Concerned that international trade treaties were
being used to drive and delimit domestic patent policies, short-cutting democratic processes
and discussions and in contradiction to Article 25 of the ICCPR,? she recommended that
international intellectual property instruments, including trade agreements, be negotiated in
a transparent way, permitting public engagement and commentary. She also recommended
that national patent laws and policies be adopted and reviewed in forums that promoted
broad engagement, with input from innovators and the public at large.

Several states only made statements during the interactive dialogue with Farida Shaheed.®
One reason for this seems to be that states’ representatives in New York express less interest

22 Those interested can view the debates online, as they were webcasted, at http://webtv.un.org/meetings-events/.
23 This statement is also available at http://www.ohchr.org/EN/Issues/CulturalRights/Pages/AnnualReports.aspx.

24 Article 25 of the ICCPR protects the right of every citizen to take part in the conduct of public affairs, directly or through
freely chosen representatives.

25 The dialogue can be viewed at http://webtv.un.org/meetings-events/general-assembly/main-committees/3rd-
committee/watch/third-committee-28th-meeting-70th-general-assembly/4582209165001. See also the press release
“Special Rapporteurs Tell Third Committee Checks, Balances Sorely Needed to Ensure Counter-Terrorism Laws, Sanctions
Comply with Human Rights Norms,” at http://www.un.org/press/en/2015/gashc4143.doc.htm.
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in human rights issues than in Geneva, at least in their interaction with special rapporteurs
and other independent experts. However, once again, the divide between developed and
developing countries was obvious.

Brazil, Cuba and Pakistan commended the report. Pakistan, for example, found that the conclusions
of the report usefully contributed to ongoing debates regarding the implementation of economic,
social and cultural rights, and concurred with many of the recommendations made. Brazil believed
that the protection of intellectual property was not a goal in itself, and agreed that where human
rights and intellectual property rights were in conflict, human rights had to prevail.

The European Union, for its part, welcomed the report while restating its position on the importance
of protecting intellectual property, which it considers indispensable for human development. The
Russian Federation, while agreeing on the possible contradiction between intellectual property
rights and the right to science and culture, considered many of the recommendations of the Special
Rapporteur to be “problematic,” as they could not easily be put into practice.

3.3 Follow-Up

The reports are not an end in themselves, but tools to open critical discussions on contemporary
issues, from a human rights based approach. Unfortunately, the Office of the High Commissioner
for Human Rights usually does not have the capacity to follow up on reports of special procedures
through the elaboration of programmes. Special rapporteurs do their best to contribute to the
dissemination of their findings as well as their implementation, through participation in conferences,
press releases, country visits and, where relevant, through responding to allegations of violations
drawn to their attention.

Farida Shaheed, for example, was invited by the Legal Affairs Committee of the European Parliament
to present her report on copyright in May 2015, at a time when the European Commission and the
European Parliament were looking into the European legislation regarding copyright.? Interestingly,
the mere fact that she had been invited to make such a presentation created much debate among
the members of the Legal Affairs Committee, some of whom tried to prevent her taking the floor.

In June 2015, the Special Rapporteur joined 10 other United Nations experts in a press release to
express concern about the secret nature of the drawing up and negotiation of some free trade and
investment agreements, such as the Trans-Pacific Partnership and the Transatlantic Trade and
Investment Partnership, and about the potential adverse impact of these agreements on human
rights. It was noted that, according to observers, these treaties and agreements were likely to have
a number of retrogressive effects on the protection and promotion of human rights, including by
extending intellectual property protection.?’

More steps need to be adopted beyond those limited actions, however, if things are to change. The
Special Rapporteur contributed to the ongoing debate on intellectual property and human rights
through the lens of cultural rights, and we hope that all concerned stakeholders will consider her
reports in this area as useful and supportive of their work in other arenas. We all know that the

26 See http://www.ohchr.org/Documents/Issues/CulturalRights/StatementEuropeanParliament.pdf.

27 “UN Experts Voice Concern over Adverse Impact of Free Trade and Investment Agreements on Human Rights,"” 2 June
2015, at http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=160318&LangID=E.
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United Nations human rights system is a weak system in comparison to the apparatus put in place
to protect free trade and intellectual property rights, at the international as well as national levels.
However, the imbalance in the machinery put in place should not let people forget that human rights
are inserted in international treaties and national laws that are also binding, and that states have
obligations they must abide by in this area.
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Intellectual Property and the Right to Science and Culture: The
Reports of the Special Rapporteur in the Field of Cultural Rights

Lea Shaver

1. Introduction

In recent years, the right to science and culture has emerged as a leading conceptual framework
for reconciling intellectual property law with human rights. The textual foundation of the right to
science and culture dates back to the 1948 Universal Declaration of Human Rights. Article 27 of the
UDHR states: “(1) Everyone has the right freely to participate in the cultural life of the community,
to enjoy the arts and to share in scientific advancement and its benefits. (2) Everyone has the right
to the protection of the moral and material interests resulting from any scientific, literary or artistic
production of which he is the author.”

Despite clear grounding in the international human rights documents, this particular provision has
long suffered from obscurity and confusion about its meaning. Fortunately, a new wave of scholarship
provides a more solid conceptual foundation for the right to science and culture. This new literature
understands the right to science and culture as having two complementary aspects. The “protection”
aspect of the right calls for attention to the moral and material interests of authors and scientists.
The “participation” aspect emphasises inclusion in the processes of creative expression and scientific
discovery, as well as access to the fruits of cultural and technological creativity.

This dual nature allows the right to science and culture to play a unique role in intellectual property
debates. The encounter between the international human rights and IP regimes had previously been
framed strongly in terms of conflict between IP protection and human rights demands. In contrast,
the right to science and culture frames both protection and access in human rights terms. It thus
points towards solutions in the nature of integrating and reconciling intellectual property and human
rights principles, rather than asserting the primacy of one set of interests over the other.

These ideas have now found acceptance within the United Nations system. The UN Special
Rapporteur in the field of cultural rights, Farida Shaheed, first offered a detailed and authoritative
interpretation of the right to science in a May 2012 report adopted by the UN Human Rights Council
(A/HRC/20/26). Among many themes, this report considered the role of intellectual property in
shaping enjoyment of the right to science. Between 2013 and 2015, the Special Rapporteur decided
to focus even further on understanding and explaining the relationship between intellectual property
and the right to science and culture. This subsequent work ultimately resulted in two major reports
by the Special Rapporteur, one focused on copyright (A/HRC/28/57) and the other on patents
(A/70/279).

This short article examines the origins, development, and conclusions of these two reports. | had
the privilege to serve as a consultant to the Special Rapporteur in this process, producing drafts,
participating in all meetings organised to solicit expert feedback on the drafts, and collaborating on
their finalisation. My aim here is to provide an accessible overview of the substance of these reports,
as well as to take the reader “behind the scenes” to appreciate some of the challenges and difficulties
encountered during the process to provide insight on the choices ultimately made.
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2. Origins of the Special Rapporteur’s Reports

The Special Rapporteur's 2012 report had focused on elaborating an understanding of the right
to enjoy the benefits of scientific progress and its applications. Among many themes, this report
included a discussion of the interaction between the right to science and intellectual property law
and policy. The Special Rapporteur felt that this topic merited even further discussion, however, and
she began planning to produce a report that would squarely focus on the interaction of intellectual
property and the right to science and culture, to be completed towards the end of her second and
final term.

My scholarship on the intersection of intellectual property and the right to science and culture'
had informed the preparation of the 2012 report. Because of this, | was invited to participate in a
2013 OHCHR seminar on the right to science, and ultimately to serve as consultant to the Special
Rapporteur.

When | began this work, the terms of reference called for enquiry into all forms of intellectual
property as they related to the right to science and culture. As the process of drafting and discussion
continued, however, it became clear that this was not ideal. There was simply too much to be said.
Yet it was not initially obvious how best to subdivide it.

Within Article 27 of the UDHR, paragraph 1 highlights cultural, artistic, and scientific participation,
while paragraph 2 highlights protection of authorship. Article 15 of the ICESCR similarly places
protection and participation in separate paragraphs. Yet dealing separately with these two aspects
of the right to science and culture was unsatisfactory. This was very clearly articulated to me by
both Farida Shaheed and Myléne Bidault, the OHCHR staff member overseeing drafting. The entire
purpose of bringing the lens of the right to science and culture to bear on intellectual property is to
be able to focus simultaneously on these dual aspects, in order to consider how best to integrate,
balance, and reconcile them. Splitting participation and protection into separate reports would
undermine this goal.

The second possibility was to focus one report on science and a second on culture. Both the UDHR
and the ICESCR place cultural participation and scientific participation in distinct clauses. Scholars
in this field also sometimes speak separately of “the right to science” or “the right to culture.” Yet
this approach was ultimately unsatisfying as well, because there is no clear dividing line between
“culture” and “science.” Consider, for example, the issue of ensuring widespread access to scientific
publications and scholarship. Would this belong in the “culture” report, because it deals with text
and publication? Or is it an issue of science, because the subject matter of the publication pertains
to engineering and medicine? If the latter, must we treat scholarship about physics differently from
scholarship about poetry? Indeed, scientific inquiry, theory, and literature, as well as technological
innovation and products, are themselves properly recognised as cultural manifestations.

In the context of a comprehensive report, it made little sense to rely on a strict dichotomy between
science and culture. It was also plainly essential to consider both the participation and protection
dimensions within a single report. Indeed, an integrated approach was considered as uniquely
complementing and adding value to the CESCR's existing general comments (Nos 17 and 21), which

1  Lea Shaver, “The Right to Science and Culture,” Wisconsin Law Review 1(2010): 121-84.
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had followed the treaty structure. It was ultimately decided to elaborate two separate reports for
each of the main categories of IP rights: one on copyright, and one on patents.

This seed was first planted by a comment at an early special forum, where the Special Rapporteur
publicly shared her intent to produce a report on intellectual property and the right to science and
culture and invited feedback. The delegate from Germany emphasised her concern that despite
the common usage of the umbrella term “intellectual property,” different forms of intellectual
property in fact hold very different implications for human rights, urging us not to lose sight of
these important distinctions when preparing the report.

Although the earliest draft of the report had contained some material about trademark law and
other forms of intellectual property, it quickly became clear that by far the strongest implications
for the right to science and culture lay in the copyright and patent areas, and that although the
dynamics across these two fields of law share significant commonalities, they also present unique
challenges and opportunities.

The boundary between copyright and patent law also has the virtue of being quite clear, in contrast
to the very slippery distinction between science and culture. This made it very natural to separate
discussion of the two legal fields into two reports. The main drawback is that this approach may
give greater primacy to intellectual property than is due. The right to science and culture is broad,
with many implications beyond intellectual property. In the end, however, this seemed the only
practical way to meaningfully subdivide our work.

Future scholarship and international norm development can take an important lesson from this
experience. Although the human rights treaty structure seems to encourage conceptual divisions
between science and culture and between protection and participation, these divisions may obscure
more than they reveal. In my opinion, it is more informative to approach the right to science and
culture in a holistic, integrated way. The field of study can best be narrowed by approaching the
right to science and culture through the lens of some other well-defined topic; such as internet
freedom, the role of libraries, access to learning materials, or affordability of communications
technology.

3. Copyright and the Right to Science and Culture

Within each report, the text does separately discuss the two distinct aspects of protection and
participation, while taking care to relate the two aspects. The human rights documents consistently
place “participation” ahead of “protection” structurally. The copyright report however, presents the
two topicsinreverse order. Thisreversal wasimportantin order to clarify, as early as possible, common
misconceptions about the protection aspect. It was also important to avoid giving any impression
that the Special Rapporteur considered participation to be more important than protection.

3.1 Protection of Authorship

A major objective of the copyright report was to firmly put to rest the misunderstanding that
copyrights are human rights, or that copyright protection is of equal status with fundamental human
rights. The report states unambiguously that “this equation is false and misleading” (para. 26). Yet
this much was nothing new. Human rights authorities have repeatedly denied the equation of the
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right to science and culture with copyright (e.g. CESCR General Comment No. 17, paras 1-3). Yet the
myth has persisted and it was essential for this report to clarify this important point.

3.1.1Distinguishing copyright from protection of authorship

To move things forward, we sought to offer improved terminology for speaking about the related but
distinct concepts of copyright protection and the human rights of authors. The report coins the term
“protection of authorship” (paras 26-9) as shorthand for “the right of everyone ... to benefit from
the protection of the moral and material interests resulting from any scientific, literary, or artistic
production of which he is the author" (ICESCR Art. 15(1)(C)). It goes on to emphasise that “protection
of authorship” is not a synonym or euphemism for copyright, but rather a human rights standard
against which copyright law must be judged (paras 29, 100).

3.1.2 What the right to protection of authorship requires

We felt it was also crucial to offeramore detailed and satisfying explanation of the precise relationship
between protection of authorship and copyright protection. The report accordingly emphasises that
some aspects of copyright protection are required, or at least strongly encouraged, in order to realise
the duty of protection of authorship (para. 26). Yet in other ways, copyright law often goes too far,
overly protecting works against adaptation and non-commercial sharing in ways that advance the
interests of corporations, but undermine the interests of authors (para. 26).

Protection of authorship as a human rights concept requires a focus on the interests of human
creators; where an individual creator has sold their copyright to a secondary rights-holder, protection
of copyright may diverge from protection of authorship.

For example, national copyright laws may be designed in ways that promote or undermine the
bargaining power of creators when they negotiate with publishers or other corporations that help
to commercialise their works. This may be accomplished through reversion rights (para. 44), droit
de suite (para. 45), and statutory licensing provisions that guarantee authors a certain share of the
resulting income (para. 46). The report emphasises:

Given the inequality of legal expertise and bargaining power between artists and their
publishers and distributors, States should protect artists from exploitation in the context of
copyright licensing and royalty collection. In many contexts, it will be most appropriate to do
so through legal protections that may not be waived by contract. (para. 101)

The report also notes that the moral and material interests of authors can and must be advanced
through mechanisms in addition to copyright protection. “Copyright law is but one element of
protection of authorship. States are encouraged to consider policies on labour practices, social
benefits, funding for education and the arts, and cultural tourism from the perspective of that right”
(para. 103).

The report thus pushes forward the discussion about authors' rights as human rights. “Protection
of authorship requires in some ways more and in other ways less than what is currently found in
the copyright laws of most countries” (para. 29). The report draws attention to potential conflicts
between the interests of human authors and corporate copyright holders. The human rights
perspective requires that the interests of authors, as vulnerable parties negotiating with more
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economically powerful and legally sophisticated entities, be legally protected. This can occur only
when lawmakers are cognisant of these conflicts of interest and empower authors to speak for
themselves, rather than allowing rights holders speak for authors (para. 99).

3.1.3 Copyright and the human right to property

Whether advanced by individual or corporate copyright owners, the claim to copyright protection
itself as a human right better fits within the paradigm of the right to property.

The Special Rapporteur was careful to acknowledge that there is no international consensus
recognising property as a human right. Yet we felt it was important to address the European
approach to recognising a human right to protection of (intellectual) property (paras 52-4). This
discussion reveals that human rights law requires much less than copyright owners frequently claim.
Specifically, the European human right to property requires states to respect the copyright laws that
they have adopted, but does not mandate any particular level of copyright protection (para. 53).
Time limits on copyright's term, compulsory licensing, and copyright exceptions and limitations are
entirely consistent with the well-recognised appropriateness of state regulation to fulfil the “social
function” of property (para. 53).

The very brief discussion of this topic within the copyright report highlights the need for future
research evaluating copyright law through the lens of the human right to property. At the time the
copyright report was drafted, there was not an adequate basis in the literature to further develop this
important discussion of copyright as a property right.

3.2 Cultural Participation

My prior scholarship has suggested that intellectual property protection is inherently in tension
with human rights demands for participation, because it erects legal barriers to public access.? This
does not, however, lead to the absurd conclusion that intellectual property law as a whole must be
condemned or abandoned. Instead, recognition of this tension calls for special efforts to address it,
reconciling the goals of human rights with the goals of IP protection through careful legal tailoring
of intellectual property rules.

The Special Rapporteur's report proceeds in this vein. Rather than discussing the problem itself
at length, the report more productively focuses on solutions. As the draft and discussion evolved,
it became clear that two major solution spaces deserved emphasis in the final report: copyright
exceptions and limitations, and open licensing.

3.2.1 Copyright exceptions and limitations

Copyright exceptions and limitations to promote cultural participation emerged as the most
important solution space for reconciling copyright law with the right to science and culture. Particular
credit for this emphasis goes to Professor Ruth Okediji, whose cogent feedback on an early draft of
the report emphasised exceptions and limitations as the most important and promising tool within
copyright law to strike an appropriate balance between protection and participation.

2 Shaver, “The Right to Science and Culture.”
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As explained in the report, copyright law not only prohibits commercially exploitative exact copying
(piracy), but a wide range of uses, including translation, performance, and modification, even when
the user invests significant new creativity of their own.

Because of the broad application of copyright protection, countries have long found it necessary
to affirmatively permit certain types of socially desirable uses. Thus, nearly every country has a
provision allowing for small quotation within the context of new work. Many countries also allow
extensive copying for the purposes of parody or pastiche, and full copying for classroom, research,
or personal use. A few countries also have open-ended flexible exceptions, such as “fair use” in the
United States (paras 20-5).

The report calls for even greater use of copyright exceptions and limitations to realise human rights
goals (paras 61-73). “States have a positive obligation to provide for a robust and flexible system of
copyright exceptions and limitations to honour their human rights obligations” (para. 104). Copyright
exceptions and limitations may facilitate broader access to learning materials (para. 64), provide
greater room for non-commercial culture (para. 65), and address the special needs of disadvantaged
groups such as persons with disabilities (para. 67) and linguistic minorities (paras 68-70).

The report expressed significant concern that copyright exceptions and limitations are currently
underutilised due to international legal impediments (paras 74-6). Copyright treaties set high
standards in areas vital to the interests of rights holders, such as length of term. Yet these treaties
have largely treated exceptions and limitations as an optional matter for national practice (para.
74). Indeed, copyright treaties currently impose significant restrictions on national use of exceptions
and limitations, subjecting them to a “three-step test.” Problematically, this standard remains
very unclear, thereby discouraging national experimentation and innovation (para. 75). The report
lends its weight to existing calls that “The ‘three-step test’ of international copyright law should
be interpreted to encourage the establishment of [a robust and flexible] system of exceptions and
limitations" (para. 73).

The report also considered arguments that more countries should adopt open-ended, flexible
exceptions such as the US system of “fair use” (para. 73), but does not specifically endorse any
particular solution, recognising this as an issue requiring further study. Instead, the report calls for
further exploration of an international fair use provision and international lists of minimally required
exceptions and limitations (para. 109).

In contrast, the report does adopt a clear stance on the often controversial issue of uncompensated
exceptions and limitations, insisting that uncompensated exceptions are compatible with the
human right to protection of authorship, and will be essential in many contexts (paras 71-2, 105—
6). “States should enable allowance for uncompensated use of copyrighted works, in particular in
contexts of income disparity, non-profit efforts, or undercapitalised artists, where a requirement of
compensation might stifle efforts to create new works or reach new audiences” (para. 106).

The report also notes the WIPO Marrakesh Treaty to Facilitate Access to Published Works for Persons
Who Are Blind, Visually Impaired, or Otherwise Print Disabled as a promising example of international
cooperation to promote exceptions and limitations (paras 74, 76, 109) and calls for further efforts in
this vein, including current efforts to mandate exceptions and limitations to promote education and
the functions of libraries (para. 116).
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Recognising the disappointing failure of the Stockholm Protocol to reduce copyright barriers to
translation (paras 69-70), the report also recommends that “Further studies should be undertaken to
examine what reforms are needed to better enable access to copyrighted materials in all languages,
at affordable prices” (para. 118).

3.2.2 Open licensing

In addition to the primary emphasis on realising the human rights potential of copyright exceptions
and limitations, the copyright report also highlights the value of open licensing for promoting
cultural participation—specifically mentioning Creative Commons, Free Art, and the GNU General
Public License as leading examples. The report notes that open licensing not only promotes cultural
and scientific participation, but also promotes the moral interests of scientific or academic authors
in having their works travel as widely as possible, ensuring them the greatest credit for their ideas
and contributions (para. 81).

The report therefore commends the growing practice of Open Access scholarship and Open
Educational Resources as efforts to be encouraged in the name of human rights (paras 82-4). Within
the report’s section on “Examples of Good Practices,” it highlights Mexico’s recent initiative to
transition to open access scholarly publishing (para. 87), South Africa's support for openly licensed
textbooks (para. 88), and the work of Indian non-profit Pratham Books in producing openly licensed
children’s books that address the need for affordable, multilingual materials for supporting literacy
development (para. 89). The report recommends that “Public and private universities and research
agencies should promote open access ... especially through Creative Commons licenses” (para. 113),
and calls upon states to “redirect financial support from proprietary publishing models to open
publishing models” (para. 112).

4. Patent Policy and the Right to Science and Culture

Dividing the Special Rapporteur’s work on intellectual property into separate reports on copyright
and patents allowed for more detailed and careful analysis of the human rights implications of each
regime. The Special Rapporteur also took the strategic decision to finalise the copyright report first,
while saving the patent report for later. This prioritisation was motivated in significant part because
of a particular conceptual challenge facing the patent report, namely whether to understand
“inventors” as falling within the category of “authors.”

4.1 Inventors as Authors

In both the UDHR and the ICESCR, the protection aspect of the right to science and culture is
specifically framed with regard to works of authorship. To intellectual property experts, the term
“author” clearly invokes copyright law. It is less clear whether the human right to protection of moral
and material interests similarly applies to inventors and patents.

Several experts consulted during the drafting strongly urged that the report should clarify that
the human right to protection of authorship relates specifically to copyright law, and that there
is no corresponding connection to patent protection. In their view, there was nothing to be gained
and much to be lost from recognising a human rights foundation for claims to legal protection
of inventions and discoveries. The patent report acknowledges this debate, explains some of the
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reasons offered in defence of the narrow view, and notes the ambiguity of the drafting history and
the primary documents (para 28-31).

Ultimately, however, the Special Rapporteur felt compelled to leave the door open to a broader
interpretation of authorship, concluding that “the term ‘authors’ within the right to science and
culture can be interpreted to include inventors and scientific discoverers” (para. 34). The CESCR

e

had previously declared that the term “author” includes a “creator” of “‘scientific productions,’
such as scientific publications and innovations, including knowledge, innovations, and practices of
indigenous communities.”® Although far from conclusive, this precedent pointed towards a more
expansive interpretation of authorship than the traditional notion imported from copyright law. The
Special Rapporteur was also concerned not to undermine a human rights basis for protection of
traditional knowledge (paras 35-45), as well as to honour the deep-rooted principle of human rights

interpretation which prefers expansive interpretations over narrowing ones.

While therefore declining to conclusively distinguish “authorship” from “inventorship,” the report
emphasises that protection of the moral and material interests of scientific creators should not be
understood as a synonym or euphemism for patent protection. The introductory Summary of the
report highlights in deliberately plain language: “There is no human right to patent protection” (see
also para. 90). The report reiterates long-standing reasons given for distinguishing patent rights from
human rights (para. 32). It further emphasises that even the right to property provides a slender
human rights basis for intellectual property protection, and that compulsory licences and denials
of patent applications are not to be considered as limitations on human rights, unless done on an
arbitrary or capricious basis (para. 33).

In my opinion, this result represented the best possible compromise on a particularly difficult issue.
Yet | remain uneasy about what this ambiguous guidance on the human rights of scientific innovators
portends for future norm elaboration. The report emphasises that the human right to protection of
authorship “does not provide patent holders grounds to challenge patent rules as providing inadequate
protection of their financial or commercial interests. Nor can the right ... be used by States to defend
patent laws that inadequately respect the right to science and culture.” Nevertheless, | suspect that
the right to science and culture will continue to be invoked towards precisely these ends, and that
even the unequivocal statement that “there is no human right to patent protection” may hold little
power to discourage this. As long as states retain the ability to defend protectionist patent rules as
“within the margin of appreciation” for national balancing of conflicting human rights demands, the
right to science and culture may do too little to constrain patent expansionism.

3 General Comment No. 17, para. 9. The term “innovations” appears exactly twice in General Comment No. 17, and is
never defined. It is thus a matter for speculation what the Committee intended by the term. Obviously neither scientific
publications nor scientific knowledge can be patented. Therefore, nothing decisively indicates that “innovations” was
intended as a synonym or euphemism for “inventions.” Despite the availability of “inventions” as a legally defined term, the
General Comment refers to “inventions” only once, urging that states “should prevent the use of scientific and technical
progress for purposes contrary to human rights and dignity, including the rights to life, health and privacy, e.g. by excluding
inventions from patentability whenever their commercialization would jeopardize the full realization of these rights” (para.
35). While | did not take part in these debates, my suspicion is that the Committee was similarly conflicted about whether
protection of authorship ought to extend analogously to protection of inventorship and intended to avoid answering it one
way or the other in the General Comment.
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4.2 Access to Science and Technology

In contrast to the challenges encountered in interpreting the “protection” aspect of the right to
science and culture, the “participation” portion of the patent report came more easily.

This section of the report begins by clarifying that the human right “to enjoy the benefits of
scientific progress and its applications” includes technologies that may be protected by patents
(para. 46). The report emphasises that the tension between patent exclusivity and the need
for broad access to new technologies extends beyond the most famous context of access to
medicines, and that a broad set of technologies must be considered as essential for realisation
of the human rights to an adequate standard of living and cultural and scientific participation
(paras 47-55).

The report also expresses concern that over-reliance on patents may negatively impact scientific
research and technological development. An overemphasis on patents may divert university
researchers away from topics of public concern towards more profitable ventures (para. 58),
impede third parties from further improving upon patented technologies (para. 59), and
negatively impact agricultural innovation, especially among small farmers (para. 60). The report
thus emphasises that “States must ensure that their patent laws are well-designed to promote
the right of the public to participate in scientific progress, both through universal access to
essential technologies and by eliminating or overcoming barriers to scientific research and
technological development” (para. 62). In terms of specific solutions, the patent report focuses
on several themes.

First, the report broadly emphasises the need to ensure that patent laws and policies adequately
respect relevant human rights (paras. 95-101). “Human rights law operates as a limit to
prevent the overreaching of economic claims by patent-holders in contexts where the rights
to health, food, access to technology, or other human rights would be compromised” (para.
90). International patent instruments should contain safeguards for human rights (para. 95),
WTO bodies should take human rights into account when interpreting TRIPS provisions (para.
96), states should conduct human rights assessments of their domestic patent rules (para. 97),
and national courts should review these rules for compliance with human rights (paras 98-9).
“Implementing unreasonably strong patent protection may constitute a violation of human
rights” (para. 89).

Second, the report emphasises that although exclusions, exceptions and flexibilities are
optional from the perspective of trade law, they are obligatory from the perspective of
human rights (para. 72). “States have a positive obligation to provide for a robust and
flexible system of patent exclusions, exceptions and flexibilities based on domestic
circumstances, including through the establishment of compulsory and government use
licences when needed" (para. 103).

States have a human rights obligation not to support, adopt, or accept intellectual property
rules, such as TRIPS-Plus provisions, that would impede them from using exclusions, exceptions
and flexibilities and thus from reconciling patent protection with human rights. International
agreements that do not provide sufficient flexibility should be renounced or modified. (para. 104)
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The report highlighted good practices, including India’s exclusion of many medical technologies
from patentability (para. 77), the rejection of patents on human genes (para. 78), Brazil's patent
re-examination procedures (para. 79), and compulsory licensing in Brazil, Ecuador, India, Indonesia,
Malaysia, and Thailand (para. 80).

Third, the report calls for increased efforts to promote scientific research and technological
development through non-patent mechanisms (paras 108-13). Patents are unlikely to stimulate
research and development on topics of specific concern to vulnerable groups (para. 56). Alternative
incentive systems such as tax incentives, public grants, procurement commitments, and prize
competitions have an important role to play, but are not a substitute for a well-functioning patent
system (paras 57, 91). “Universities should ensure that their licensing approaches are compatible with
their primary mission to explore and develop technological innovations for the benefit of society”
(para. 111). “Plant variety rules should not impede the right of small farmers to use, save, exchange,
and sell farm-saved seeds and to continue to engage in experimentation” (para. 110).

5. Conclusions

Several particularlyimportant contributions of the Special Rapporteur’s workin the area of intellectual
property should be highlighted. Both reports advance the understanding of the relationship between
intellectual property and human rights in significant ways.

The copyright report distinguishes between copyright protection and the protection of authorship.
From a human rights perspective, protection of authorship is the goal, and the standard by which
appropriate copyright laws must be judged. This requires ensuring that copyright law is well designed
to serve the interests of human authors, particularly where these diverge from or conflict with the
interests of corporate rights holders. This requires protections for human authors that cannot be
waived by contract, in order to prevent exploitation. In order to ensure that the right to cultural
participation is adequately protected, states have a human rights obligation to make extensive
use of copyright exceptions and limitations, including uncompensated exceptions in appropriate
contexts. The report is also the first UN human rights document to identify open licensing as a
human rights necessity beyond the context of scientific literature, to include also educational and
cultural materials.

The patent report soundly rejects the notion of a human right to patent protection, while leaving
open the door to human rights claims by individual and community creators to share in the benefits
of their own innovations. Importantly, it extends the recognition of the right to science beyond
well-recognised contexts like medicines and food to more broadly insist upon equitable access to
technologies. To achieve this goal, the patent report calls for human rights safeguards and the ability
to challenge unreasonably protective patent policies. Similarly to the copyright report’s emphasis
on exceptions and limitations as a human rights obligation, the patent report also emphasises that
although exceptions and compulsory licensing are treated as optional within the trade regime, they
are obligatory under human rights law where necessary to promote public access to technology,
particularly those technologies essential for a life with dignity. The Special Rapporteur expressed
particular concern that international IP treaties must leave states room to implement their human
rights obligations. States must also recognise the limits to what patent incentives can achieve, and
design alternative institutions for encouraging research and innovation to benefit all of society.
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Apart from substantive guidance for copyright and patent laws compatible with the right to science
and culture, both reports also emphasised the importance of a participatory process in shaping
those rules. Because copyright and patent protections offer immense financial benefits to certain
companies, they will inevitably be the subject of intense corporate lobbying. Individual creators,
vulnerable groups, and the general public typically have less influence, particularly in international
negotiations that are characterised by secrecy and a democratic deficit.* Both reports accordingly
call for international IP instruments to be negotiated more transparently, with greater input from
authors and the public at large.® The patent report highlights the secrecy surrounding negotiation of
the Trans-Pacific Partnership and the imposition of investor-state dispute settlement requirements
as particularly problematic (paras 73-5). Exclusion of the general public from the policymaking
process around intellectual property is itself identified as contrary to human rights obligations,
independent from the substance of the resulting policies.

The Special Rapporteur's reports on intellectual property and the right to science and culture also
point to areas in which additional scholarly research is still needed. The intersection of these two
legal regimes begs for additional analysis through the paradigm of the human right to property.
Difficult questions also remain of exactly what scientific creators’ human right to protection of their
moral and material interests means for intellectual property law.® Further work must also be done
to further clarify the human right to protection of authorship, build upon the copyright report'’s
framework for distinguishing between this right and copyright protection as such.

The Special Rapporteur’s copyright report happened to come out as the European Parliament was
considering comprehensive harmonisation of copyright laws. A draft report prepared by Julia Reda
gave significant prominence to the recommendations of the Special Rapporteur, advocating both for
stronger protection of artists vis-a-vis their contractual partners and greater use of exceptions and
limitations. Reda's recommendations were significantly watered down in the final report adopted
by the European Parliament, which insisted upon “freedom of contract” and while encouraging
updating of existing exceptions and limitations to reflect technological changes and meet the needs
of libraries, reflected continuing controversy over whether these could ever be uncompensated.

Despite the achievements of the Special Rapporteur’s reports, not everyone was satisfied with them.
In particular, lobbyists from the copyright industries found the Special Rapporteur’s activities and
conclusions highly problematic. These groups took anintense interestin the Special Rapporteur's work
even before the reports were concluded, submitting dozens of contributions for her consideration.
The general themes of these letters were that the industry groups represent the interests of creators,
who benefit from greater copyright protection. Many of the contributions also identified digital
piracy as the single greatest threat to authors’ human rights. The Special Rapporteur’s reports could
not adopt these views.

This prompted some countries highly influenced by these groups to condemn the Special Rapporteur’s
reports as “unbalanced.” Of course, within intellectual property debates, “balance” has always been
in the eye of the beholder. Everyone agrees in the abstract on the need for balance, yet they hope for

4 A/HRC/28/57, paras 19, 92-3; A/70/279, paras 73-5.
5  A/HRC/28/57 paras 92-3; A/70/279, paras 73-6, 92-4.

6  See Peter K. Yu, “The Anatomy of the Human Rights Framework for Intellectual Property,” Southern Methodist University
Law Review 69 (2016): 37-96.
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the balance to be struck in their favour. The copyright industries have long been accustomed to having
their opinions reflected in the trade and parliamentary spheres. To have a legal institution take a less
agreeable view appears to have come as a bit of a shock. This suggests that public interest groups in
the IP space should fully explore how they can continue to leverage human rights institutions as a
favourable ground for advancing demands of access, inclusion, development, and equity.
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Intellectual Property and Access to Science

Carlos M. Correa

1. Introduction

Free access to and use of scientific knowledge are fundamental for the advancement of the scientific
enterprise. Researchers need that access to test and build on prior findings. Any barrier erected in
this regard may retard or impede progress to the detriment of all humankind. For this reason, the
transparency and accessibility of scientific data are key concerns of scientists in all disciplines.’

Access to science is not only of practical importance; it is one of the universally recognised human
rights. As noted by the United Nations Special Rapporteur in the field of cultural rights:

The conjoined human right to science and culture should be understood as including a right to
have access to, use and further develop technologies in self- determined and empowering ways.
New scientific knowledge and innovations increase available options, thereby strengthening
people’s capacity to envisage a better future for which access to specific technologies may
sometimes be pivotal ... Access to the benefits of scientific progress not only allows improving
one's socio-economic situation, but also gives the opportunity for meaningful participation in
the life of local, national or international communities.?

In some areas the boundaries between science and technology have become blurred. For instance, a
person conducting scientific research in molecular biology at a university laboratory possesses the
knowledge required to produce a biological medicine in a company working in biotechnology. The
development of new drugs is increasingly dependent on deep scientific knowledge, such as in the
case of immunobiologicals. As noted by Dasgupta and David,

What makes a knowledge-worker a ‘technologist’ rather than a ‘scientist,’ in this usage, is
not the particular cognitive skills or the content of his or her expertise. The same individual,
we suppose, can be either, or both, within the course of a day. What matters is the socio-
economic rule structures under which the research takes place, and, most importantly, what
the researchers do with their findings: research undertaken with the intention of selling the
fruits into secrecy belongs unambiguously to the realm of Technology.?

The universities' policies aiming at creating spin-off companies and the possibility for scientists
to move from research jobs in universities to undertake profit-oriented research in the private
sector also exemplifies the close link between science and technology.*

1 See e.g. the Declaration of Helsinki on Ethical Principles for Research Involving Human Subjects, the World Medical
Association (as revised in 2008), stating that authors, editors, and publishers share ethical obligations related to the
disclosure of research results. See also Trudo Lemmens and Candice Telfer, “Access to Information and the Right to Health:
The Human Rights Case for Clinical Trials Transparency,” American Journal of Law and Medicine 38 (2012): 63-112, at 71.

2 Reportofthe Special Rapporteur in the Field of Cultural Rights, Patent Policy and the Right to Science and Culture, A/70/279,
4 August 2015, para. 55.

3 Seee.g. Partha Dasgupta and Paul A. David, “Toward a New Economics of Science," Policy Research 23 (1994): 487-521, at 495.

4 See e.g. Scott A. Shane, Academic Entrepreneurship: University Spinoffs and Wealth Creation (Cheltenham, UK: Edward
Elgar, 2004); W. During, R. Oakey, and S. Kauser (eds), New Technology-Based Firms in the New Millennium, vol. 3 (Oxford:
Pergamon, 2001).
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The existence of such a close link in some areas, however, does not mean that science and
technology cannot be differentiated. While the former provides evidence and explanations
on natural phenomena, the latter creates tools to address technical problems. Keeping
this differentiation in view is crucial to defining the boundaries of what may be subject to
appropriation under intellectual property rights.

Some developments in intellectual property, notably in the field of patent law, have led to the
appropriation of scientific knowledge that by its very nature should remain in the public domain,
thereby jeopardising its dissemination and further use. As noted by Ghidini, “if basic research
were attracted to the appropriability rationale of applied research, not only the potential to
innovate but even the room for freedom would be reduced.”

This paper briefly discusses the expansion of patents into the scientific realm, taking as an
example knowledge relating to biological sciences. There are other examples of such expansion
(e.g. in the area of computer science® and nanotechnology’) whose study would involve
considerations similar to those raised here. The policies adopted in some countries to encourage
patenting by universities are also mentioned in this context, as well as a number of measures
that may be adopted to limit the appropriation of scientific knowledge or its restrictive impact.

There are important issues regarding access to scientific knowledge under copyright law,
particularly in countries where narrow exceptions are provided for under the applicable law.?
Text and data mining, in particular, may be regarded as prohibited under many copyright regimes.
These issues, however, are not addressed in this paper.

2. Nature as Invention

Traditionally, patent laws have distinguished between patentable technical inventions and discoveries
or laws of nature. Thus, in the United States, courts have denied patent protection to “laws of nature”
and “natural phenomena.” In 1853, in O'Reilly v. Morse (56 U.S. 62. 112-21) the patentability of the
principles of electromagnetism, even if confined to telecommunication, was rejected. In Funk Bros.
Seed Co. v. Kalo Inoculant Co. (333 U.S. 127,130, 1948) a combination of naturally occurring nitrogen-
fixing bacteria was deemed not patentable subject matter, although the particular combination was
not found in nature.® The US Supreme Court in Re Chakrabarty (1980) did affirm the patentability of

5  See Gustavo Ghidini, Aspectos Actuales del Derecho Industrial. Propiedad Intelectual y Competencia (Granada: Comares,
2002), at 23.

6 Seee.g. John Swinson, “Copyright or Patent or Both: An Algorithmic Approach to Computer Software Protection,” Harvard
Journal of Law and Technology 5 (1991): 145-214, at jolt.law.harvard.edu/articles/pdf/v05/05Harv)LTech145.pdf.

7 ETC Group, The Big Downturn? Nanogeopolitics, 35, at http://www.etcgroup.org/sites/www.etcgroup.org/files/
publication/pdf_file/nano_big4web.pdf.

8  See Jerome H. Reichman and Ruth L. Okediji, “When Copyright Law and Science Collide: Empowering Digitally Integrated
Research Methods on a Global Scale,” Minnesota Law Review 96 (2012): 1362-480.

9  See also Diamond v. Diehr, 450 U.S. 175, 185 (1981); Diamond v. Chakrabarty, 447 U.S. 303, 309 (1980) (dictum); Parker
v. Flook, 437 U.S. 584, 598 (1978) (Stewart, J., dissenting) (“It is a commonplace that laws of nature, physical phenomena,
and abstract ideas are not patentable subject matter"); Flook, 437 U.S. at 59495 (mathematical formula is not patentable,
even as limited to use in cracking hydrocarbons); Gottschalk v. Benson, 409 U.S. 63, 67, 71-72 (1972) (algorithm for
converting binary-coded decimal numbers to binary numbers in digital computers is not patentable) (quotes from Jay
Dratler, Jr, “Fixing Our Broken Patent System,” Marquette Intellectual Property Law Review (1 January 2010), at http://www.
thefreelibrary.com/Fixing+our+broken+patent+system.-a0222408982).
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“anything under the sun that is made by man,” opening the way for the patentability of genetically
modified organisms. The US Patent and Trademark Office (USPTO), however, understood its
mandate to grant patents in a broader manner. It did not hesitate to grant patents on cells and
genes, including those of human origin.

In fact, thousands of patents were granted by the USPTO over “isolated” natural genes with an
identified “utility.” The non-patentability of natural materials was deemed to be overcome by
claiming genes as “isolated,” a format that a court depicted as a “lawyers’ trick” in Association
for Molecular Pathology v. Myriad Genetics." This case related to a set of patents on BRCA genes,
the presence of which is associated with an increased risk of hereditary breast and ovarian cancer.
Interestingly, in an amicus curiae submitted to the court by the US Department of Justice in this case
it was argued: “The chemical structure of native human genes is a product of nature, and it is no less
a product of nature when that structure is ‘isolated’ from its natural environment than are cotton
fibers that have been separated from cotton seeds or coal that has been extracted from the earth.""

In reversing the appellate court decision, the US Supreme Court ruled (569 U.S. 12-398, 2013) that
naturally occurring isolated DNA is not a valid patentable subject matter.”* However, the court made
an improper distinction between DNA and cDNA, that is, a form of synthesised DNA used in genetic
engineering to produce gene clones. cDNA contains the same information found in a natural DNA
but omits portions within the DNA segment that do not code for proteins (introns). Hence, a cDNA
molecule containing the DNA of a naturally occurring protein is not substantially different’ from
what may be found in nature. Neither DNA nor cDNA are inventions.” As a result of this reasoning,
the US Supreme Court decision may not drastically affect the possibility of appropriating basic
genetic information.™

The Australian High Court similarly ruled, in October 2015, in the case D'Arcy v. Myriad Genetics Inc.
& Anor that an isolated gene sequence cannot be patented. It held that “an isolated nucleic acid,
coding for the BRCAT protein, with specified variations, is not a manner of manufacture.” It added:
“While the invention claimed might be, in a formal sense, a product of human action, it was the
existence of the information stored in the relevant sequences that was an essential element of the
invention as claimed."”

10 See e.g. “Bioethics and Patent Law: The Cases of Moore and the Hagahai People,” WIPO Magazine (September 2006), at
http://www.wipo.int/wipo_magazine/en/2006/05/article_0008.html.

11 Ass'nfor Molecular Pathology v. U.S. Patent and Trademark Office, 702 F.Supp.2d 181(S.D.N.Y. 2010). The court considered
that all DNA sequences whether isolated or synthetic were products of nature, indistinguishable from naturally occurring
DNA sequences.

12 US Department of Justice-Amicus curiae in Association for Molecular Pathology v. Myriad Genetics (569 U.S. 12-398, 2013).
13 Seee.g. L. O. Gostin, “Who Owns Human Genes? Is DNA Patentable?” JAMA 310 (2013): 791-2.
14 Myriad Genetics, for instance, holds other BRCA-related patents including claims to cDNA that have not been invalidated.

15 D'Arcy v Myriad Genetics Inc. & Anor [2015] HCA 35, at http://www.hcourt.gov.au/assets/publications/judgment-
summaries/2015/hca-35-2015-10-07.pdf.
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In contrast, although the European Patent Convention stipulates that “discoveries” are not inventions,
substances found in nature may be the subject matter of a valid patent.® In particular, according to
the jurisprudence of the European Patent Office (EPO), patents on genes are admissible.”” Moreover,
according to EPO'’s practice, gene patents may be granted with a broad scope, including aspects that
the applicant was unaware of."® The patent owner, hence, is presumed to have “invented” what was
actually unknown to him.

In summary, the court decisions in the United States' and Australia referred to show some positive
steps towards a limitation to the appropriation of purely scientific biological information through
patents. In fact, patent laws may contain specific rules on the matter. The 1996 Brazilian Industrial
Property Code (No. 9.279, 14 May 1996), which excludes from patentability living beings or
“biological materials found in nature,” even if isolated, including the “genome or germplasm” of any
living being (Article 10.1X), provides a useful model in this respect.

3. Universities’ Patenting Policies

Many developed and developing countries (including China, Brazil, and South Africa) have introduced
policies to encourage (or mandate) patenting by universities and other institutions that are
beneficiaries of public funding for research. In adopting this policy, many countries have been largely
influenced by the Bayh-Dole Act (Patent and Trademark Law Amendments Act, Pub. L. 96-517)
enacted in the US in December 1980, which permitted universities, small business and non-profit
institutions to acquire patents on research results obtained with federal funding. The adoption of
such a policy has been stimulated by the expectation of generating net benefits from the protection
and exploitation of research results.?’ However, this objective has not been achieved in most cases,
including in the US, where a report found that 84 percent of universities operating technology
transfer offices “did not generate enough licensing income to cover the wages of their technology
transfer staff and the legal costs for the patents they file."?" Moreover, concerns have been raised that

the law, intended to spur research, has created a culture whereby the profit motive often
trumps more purely scientific based inquiries. Colleagues have become competitors. Critics say

16 In accordance with Article 3 of the European Directive on Biotechnological Inventions “1. ... inventions ... shall be
patentable even if they concern a product consisting of or containing biological material or a process by means of which
biological material is produced, processed or used. 2. Biological material which is isolated from its natural environment or
produced by means of a technical process may be the subject of an invention even if it previously occurred in nature.”

17 See e.g. Technical Expert Working Group on Genetic Sequence Data, Final Report to the PIP Advisory Group (Geneva:
World Health Organization, 2014), at http://www.who.int/influenza/pip/advisory_group/PIP_AG_TEWG_Final_
Report_15May2014.pdf.

18 Seee.g. decisions T 301/87 and T 923/92.

19 In the area of plant varieties, however, discovered varieties may be protected under the US Plant Patent Act of 1930.
See e.g. Carlos Correa (with contributions from Sangeeta Shashikant and Francois Meienberg), Plant Variety Protection
in Developing Countries: A Tool for Designing a Sui Generis Plant Variety Protection System: An Alternative to UPOV 1991
(Association for Plant Breeding for the Benefit of Society (APBREBES), 2015).

20 Bhaven N. Sampat, “The Bayh-Dole Model in Developing Countries: Reflections on the Indian Bill on Publicly Funded
Intellectual Property,” Policy Brief No. 5, October 2009, UNCTAD-ICTSD Project on IPRs and Sustainable Development,
at http://unctad.org/en/docs/iprs_pb20095_en.pdf; see also S. Basheer, “The Indian Bayh Dole Bill: A Critique and Some
Suggestions", 2010, at http://spicyipindia.blogspot.com/2010/01/indian-bayh-dole-bill-critique-and-some.html.

21  Walter D. Valdivia, “University Start-Ups: Critical for Improving Technology Transfer,” Brookings, 20 November 2013, at
http://www.brookings.edu/research/papers/2013/11/university-start-ups-technology-transfer-valdivia.
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that instead of freely trading information for purely scientific goals, the effect of the law has
been to distort the motivations of researchers who once only had science on their minds. Even
if individual researchers are still keeping their motivations clean, that may not be true with the
institutions for whom they work, which are eager to keep control of their research for potential
future sale, and so are motivated to fiercely protect their findings.2

While the incentive (or requirement) to seek patents over universities’ research has not attained
the desired economic outcomes, they promote in some instances the appropriation of scientific
knowledge. In view of the spread of this type of policies, the United Nations Special Rapporteur
in the field of cultural rights has echoed the concerns noted above. She noted in the report quoted
above that

[a] worrisome trend is the expanding roles of patent-seeking in scientific research at universities
and public research institutions. The result is that the fruits of publicly funded scientific
research are often transferred to exclusive private ownership. Of equal concern is the change
in the culture surrounding university research, away from an activity conducted for the public
good and human advancement towards an activity valued only for its potential commercial
application.?

In fact, an overstatement of the role of intellectual property in promoting transfer of technology
from universities may distort the research agenda and lead universities “to be so aggressive in their
pursuit and defence of patents that these activities hinder the progress of research and serve as
obstacles rather than aids to university—industry technology transfer and collaborative research."*

Despite the questionable benefits of a pro-patenting policy by universities, the World Intellectual
Property Organization established in 2002 the “WIPO University Initiative Program,” which
reportedly encompasses some 250 universities worldwide, to assist universities in the establishment
of IP and technology management infrastructure, develop human capital skilled in IP and technology
management and promote an “effective use of IP, in particular, patents ... with a view to promoting
scientific innovation and IP rights so that universities can enjoy the full benefit of IP systems."?* In
light of the concerns referred to, it would seem appropriate to review the premises and impact of this
programme on the dissemination and use of universities' research outcomes in developing countries.

4. Keeping Science Accessible

A number of policies and legislative measures have been adopted in some countries to counter
the appropriation of science under intellectual property rights, including limitations to the scope
of patent rights and legislation mandating public access to the outcomes of government-funded
research, a