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DO MARKETS SUPPORT HUMAN RIGHTS? 

 Is it important for everyone to have the 
freedom to participate in markets that are 
free of distortions, including arbitrary 
government procedures? 

 Well-functioning national and international 
markets contribute to raise standards of 
living, which is important to fulfil economic, 
social and cultural rights 

 MIWI- reality of global value chains - need 
global rules to govern trade 
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WTO – BASIC FEATURES 
 Rules-based system, non-discrimination (national 

treatment, MFN) is at the core 
 Decision-making by consensus 
 Trade negotiations involve difficult decisions, trade-

offs – has to be seen as a package where all lose 
some, win some 

 Shifting power equations, evolving system 
 Effective dispute settlement processes, cross-

retaliation in IPRs 
◦ Ecuador, Antigua and Barbuda, Brazil  

 Not perfect and needs to be strengthened  
◦ This is in the interest of the poorer Members 
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Role and function of IPRs 
 Efficient markets require well-functioning 

institutions, including property systems  
 IPRs provide a mechanism to capture value 

inherent in ideas and their applications so 
that these can be more easily exchanged and 
diffused for the benefit of society 

 IPRs have different economic functions: 
◦ Patents, copyright, designs support creativity and 

inventiveness 
◦ Trademarks, geographical indications correct 

information asymmetries and prevent confusion 
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Do IPRs obstruct the realization of some human rights? 

Some human rights that are commonly invoked: 
 Right to health (Article 12 of the ICESCR) 
◦ TRIPS flexibilities as reiterated by the Doha Declaration 

 Right to food (Article 11 of the ICESCR) 
◦ Effective sui generis system to protect new plant varieties 

 Right to education (Article 13 of the ICESCR) 
◦ Article 10.2 of the Berne Convention and the Appendix 

 Right to participate in cultural life and enjoy the benefits 
of scientific progress and its application (Article 15) 

 Freedom of expression and more specifically, the 
freedom necessary for scientific research and creative 
activity (Article 15.3) 

 Right to development (UNGA resolution A/RES/41/128, 
4 December 1986)  
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Are IPRs really contrary to the realization 
of these human rights? … 

 IP (patent, copyright) systems rarely result in effective 
“monopoly” and contain a balance between benefitting  
right holders and allowing access to users and other 
creators to use or improve these products through 
subject matter exclusions, exceptions and limitations to 
rights, duration.  
◦ This mirrors the balance in Article 15 of the ICESCR 

 Balanced IP systems are as much about preservation of 
the public domain and are relevant to provide the 
freedom necessary for scientific research and creative 
activity as well as freedom of expression. 
◦ For example, the right to use copyrighted works to create 

parodies; paradox with traditional cultural expressions 
◦  Economic viability is the basis of a free media vs. government 

owned media 
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TRIPS 
Objectives and Principles 
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• The effect of the provisions in the TRIPS Agreement that are relevant to the exhaustion of 
intellectual property rights is to leave each Member free to establish its own regime for such 
exhaustion without challenge, subject to the MFN and national treatment provisions of Articles 3 
and 4. 
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4. We agree that the TRIPS Agreement does not and should not prevent 
members from taking measures to protect public health. Accordingly, 
while reiterating our commitment to the TRIPS Agreement, we affirm 
that the Agreement can and should be interpreted and implemented in 
a manner supportive of WTO members' right to protect public health 
and, in particular, to promote access to medicines for all. 
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Concluding thoughts 

 International IP law in general and the TRIPS 
Agreement in particular does contain sufficient 
policy space for States to pursue various human 
rights objectives and considerations, bearing in 
mind the balance that exists in both human 
rights law and IP law. 
◦ Balance differs between jurisdictions and over 

time within a jurisdiction, based on changing 
economic, social and cultural considerations. 
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