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Comments on the L aw and & Experimental Economics Seminar, October 22", 2013!

“For the rational study of the law the black-lettean may have be the man of the present, but
the man of the future is the man of statistics madter of economics”.
Justice Oliver Wendell Holmes, 18972

Experimental economics is a branch of economicghich research and policy issues are
addressed by relying on data collected in contidiieman experimentsAs such, economic
experiments may be of great interest for IP Law é&mlomics, as this field is crossed with
manifold policy debates, theoretical controversied irregularitied
The seminar held on October "32was intended to introduce into our interdisciptina
discussions this (not so) emerging area of ecorsnpointing out its advantages, but also its
peculiar methodological issues, challenges andtnts. Two papers were proposed as
background readings, both presenting economic ewpats related to the process of
innovation, with hypotheses related to intellecip@perty protection. The main object of the
seminar was however the presentation of a projectxperimental IP L&E by a group of
researchers: Marianna Epicoco (BETA) Agnieszka Kkp@BETA-CEIPI Project in law and
economics of IP), and Thibaud Lelong (CEIPI). Capusnt debate was intense, giving wide
margins for further comments and thinking.

Papersat scrutiny:

1) Buchanan, Joy, Wilson, Bart J., “An Experiment agotécting Intellectual Property”
Working PaperApril 2012

2) Engel, Christoph, Kleine, Marco, “Who is Afraid Birates? An Experiment on the
Deterrence of Innovation by Imitation¥Working Paper Series of the Max Planck
Institute for Research on Collective Gop@d813/07

1 NB: this comment is based on articles, the presiemt made during the seminar, as well as discossield
during the seminar and after, especially with ElBaa. It is hence a result of cumulative creatiitgwever the
author keeps the whole responsibility for writtésmtements and all potential mistakes.

2 Justice Oliver VENDELL HOLMES, “The Path of the Law”, 18larvard Law Reviewt57, 469 (1897), as cited in
Thomas S. WUeN, Richard H. MADAMS, “Introduction to the Symposium on Empirical andpErimental
Methods in Law”, 4University of lllinois Law Review2002.

3 Rachel ®osoN “Why and how to experiment: methodologies fronpenmental economics'niversity of
lllinois Law Review Vol 2002, p. 921-945, p. 922. Other types of eiopl work are simulations and
observational research, the latter being most camimboth economic and legal empirical research.

* Indeed economic experiments may be classified dmwthose designed to address theory, to investiga
anomalies, and to inform policy”, following categgation by Alvin E. Roth, “Laboratory Experimentati in
Economics, Zcon. & Phil.,245 (1986), cited by RacheROSON supranote 3, p. 924 and fn 14.

® This branch started to be known in the 1980s, thedSveriges Riksbank Prize in Economic Sciences in
Memory of Alfred Nobel &ka “Nobel prize for Economics”) was first granted ixgerimental Economics in
2002 to Vernon L. Smith and Daniel Kahneman.



In both papers authors test hypotheses relatduetodcessity of legal IP protection as an
incentive, 1) within the very process of innovatiamd wealth creation, 2) when innovators
are facing appropriators.

In the Engel & Klein paper, along with side effecsuch as the importance of
appropriation risk and costs, the experiment shothat no “chilling effect® on investment
into innovation was observed in lab conditions whiinovators were fully aware of the risk
of appropriation of their knowledge goods by couypaets. This wasnter alia meant to
suggest that policy discourse over the necessityriof legal protection as sine qua non
condition for innovation is somehow exaggerated.

The same observation appears in the Buchanan &Wipsper, where authors show that
“IP protection is not necessary to induce peopler&ate non-rivalrous knowledge goods in
nontrivial quantities”. They also show that, while profits for creators anhanced by IP
protection, the clue for the profits is the outlires “entrepreneur$” “This experiment
demonstrates that entrepreneurship plays a critadal in creating wealth when intellectual
property protection is either exogenously enforoed endogenously and voluntarily
respected”

Presentation of a new project

Starting from the observation that there is no tsiee evidence in recent scholarship
on how patent protection affects creativity andowation, the L&E Research Group
endeavoured to shove off the Buchanan & Wilson expntal frame, with the aim to expand
it and obtain new data to test additional hypoteetiderlining its interdisciplinary nature,
the Research Group has worked on several hypotredgessions, both in economics and in
IP law, posing the following research question:wi manipulate the rules of the experiment
in order to simulate different IP regimes and texdbgical regime, how does creative output
change?”

The legal extensions comprise notably moving awamfthe initial binary model 1P /
No IP by imposing a third option (protection by wégtion or enforcement with cost), and
testing incentives of the economic agent’s realaghbetween national, European or unitary
patent. The economic extensions are primarily fedusn impact of technological regime,
which can be either simple or complex.

The initial experiment was set up as a “colour gaceasisting of a two stage process,
where participants were first asked to create withi specific virtual environment either
rivalrous (grey) or non-rivalrous (coloured) goodlsen to exchange them on the market,
gaining then the real monetary outcomes of thetual activity. Hence, the L&E Research
Group intends to replicate the “colour game” of tBechanan & Wilson experiment, a
practice that is common in experimental econominsthodology’, enlarging it by novel
hypotheses.

® ENGEL & K LEINE, 2013, p. 26.

" BUCHANAN & WILSON, 2013p. 2.

8 Ibid., p. 16-20.

° Ibid., p. 22.

19 R. QroSON supranote 3, p. 922: the author suggests the caparitgproduce other’s experiments and hence
verify findings as one of the advantages of thishoédology.
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Thedebate

It will be impossible to be exhaustive on all tlieas. However, some major ideas
should be consigned: after a brief reminder of Booist's comments, we will focus on
Lawyer’'s questions, with a specific intention tooghthe complexities of the legal and
economic dialogue.

Comments made by the economists:

Giuseppe Attanasi pointed out a methodological eond.e. the necessity to be
cautious on the outcomes of the unpublished Buah&n@/ilson experiment, as it is still at a
‘working paper’ stage, hence still under scrutiny.

Professors Julien Pénin and Robin Cowan have esguetheir concerns about the
complexity of the new project, proposing for ingtarto reduce the second market stage and
to exogenize trade by introducing an artificial @& side.

Also Professor Pénin was concerned about the laexternal validity based on the
guasi absence of knowledge accumulation by thersactodeed, the length of each game
made building and applying knowledge from the paster fictional.

The dichotomy of IP/ No IP treatment has been widglticized as too simplistic,
however it has been commonly agreed that introdueinmiddle regime may render the
experiment too complex and hence less reliable.

Lawyer’s issues:

First, as stated by Oleksandr Bulayenko, discogesunch experimental methodology
may be of great interest for lawyers, as in thalldéigld evidence is particularly difficult to
obtain. And as authoritatively said by Sherlock tHes: “It is a capital mistake to theorize
before one has data. Insensibly one begins to fac$s to suit theories, instead of theories to

suit facts™®.

Then, as pointed out by Professor Xavier Seubarethis potential for
misunderstanding with regards to the vocabularyd usg the authors of the background
papers. Terms such as piracy, appropriation, inimmvacreativity, ideas, are used in various
contexts, which is not always adequate from a legaispective. For instance both
background papers confuse what in legal termsnaentions, subjedhter alia to patent law,
and other objects of intellectual property (invens, literary and artistic works, distinctive
signs, geographical indications, appearance of ymtsd etc.) without separating these
concepts. Consequently, it is important to notiwd the results of these experiments may not
be applied to all policy debates over intellectpperty protection, and a paper’s title “An
experiment on protecting intellectual property” @anan & Wilson) may be deemed as
deceptive.

M Sir Arthur Conan DYLE, A Scandal in Bohemia, in Complete Adventures anchdits of Sherlock Holmes
C.N. Potter, 1975, p. 326, cited by RachatoSoN “Why and how to experiment: methodologies from
experimental economicssupranote3, p. 921 and fn. 1.
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An example of lexical/conceptual misunderstandireyrhence be pointed out. With
much simplification it can be said that in IP laaréation” and “creativity” is commonly
attached to literary and artistic property, wheréagention” and “inventiveness” is attached
to industrial propert¥. Trademarks, while forming a major IP right, ma he considered in
either of these categorises, as they perform eiffierfunctions. The main distinction
parameter between creations and inventions is timaant at which the right on such property
arises: out of the creation act or upon registrataf the inventio®. Manifold legal
consequences arise from this distinction.

Another concern is to agree on the limits of sifigdtion afforded by such economic
experiments. Indeed, does investment in innovaéqnate with the process of inventing
(Engel & Kleine)? Does blind-matching a certainowol by mixing virtual red, blue and
green, afford for scientific progress (Buchanan &ilseh)? Speaking of the IP/No IP
dichotomy, it is worth stating, that the legal landpe is much more complex than just IP/No
IP: people may choose between different optionpaiént protection, trade secrets, open
innovation, manifold licenses, compulsory licensds, Of course, laboratory experiments are
supposed to be based on reduced processes of mrebleing and knowledge creation;
however it is sometimes hard to apprehend theultesn theoretical (legal or economic)
thinking. Here we would like to quote Rachel Crdsomise en gardeon methodological
limits of such economic experiments: “a theory tbhah predict outcomes in a laboratory
environment may suggest what might happen in talewerld; just because a theory works in
a laboratory experiment, does not mean it will workeality. However, if a theory doest
predict outcomes in an idealized, controlled sgttin the lab, it will likely not predict
outcomes in the real world”.

One simplification has been particularly remarkeg participants: economic
experiments under scrutiny rely on behavioural nedeéindividual inventors, though on the
real market, in a majority of industrial sectorsy@stment decisions are taken by firms, filing
patent applications. This concern is nevertheleiressed in the Engel & Kleine study,
where they acknowledge “trading some aspects oéreat validity for experimental
control™™®. To legitimise such trade off, they present twguanents: thain fine decisions in
firms are taken by individuals and that in the dediscourse justifying intellectual property,
the individual innovator is the regulative mod&” The former argument negates the
separation of tasks between inventors and managérsteas for the latter argument the
authors do not bring any supportive references.

A different, although related, concern arises argnificance given to the market and
its features in such experiments. Experimental gaiméoth papers are structured over trade
exchanges in knowledge goods, which are henceedreatly in order to be traded over the

12 Schumpeterian “innovation” is an important econoaoncept, but does not have a “pure” legal meaning

13 For philosophical elaboration of the concepts mfation and invention, which are close to such llega
discourse, see Georg&EWNER, The Grammars of Creatigfraber and Faber, 2001, p. 90 sq.

14 R. CROSON supranote 3, p. 923.

15 ENGEL & K LEINE, 2013, p. 4.

18 |bid.



market’. This view assumes that knowledge goods have anlyeconomic value. More
importantly, efficiency of the intellectual propgrsystem is only analysed in a functioning
market framework. However, in legal discourse steduction is far from being consistent.
Although it may be said that an issue becomes &ypahd a legal concern as soon as it
acquires market value, it does not present the avisomplexity of IP legal regime. For
instance, as was mentioned by Professor Seubainafienforcement policy does not only
follow an economic rationale, public interest priés/an the extension of the scope of criminal
law. Also, moral rights are not marketable goodswall as exceptions and limitations to IP
rights embody policy concerns over educational ao@ntific social needs, freedom of
expression, etc.

Finally, we should point out that an importanttpaf current research and policy
concerns in industrial propeffyfocuses on the means to enhance quality of patestsheir
guantity, whereas the aforementioned economic @xpeats were strongly focusing on the
guantitative outcome, although some sort of qualitjycome (colour) was measured by the
closeness to the ideal colour of the day and bgeptigot in the Buchanan & Wilson paper,
but it is not so convincing.

Further comments

The debate during the seminar has hence highlightedy interdisciplinary questions
related to the use of experimental economics metlbgg in IP related research. There may
be many further lines of interrogation, and we wioiite to concentrate on a specific one: on
empiricism within the legal fieldtricto sensu

When observing the relative importance of experi@egconomics within economics,
and its difficult applicability to law f criticisms suprg, one may wonder what kind of
empirical work suits the legal discipline. A fidisambiguation is necessary here: we should
address “empirical work”, as a part of scientifiethodology, not in the sense of “legal
practice based on positive law”, as it is for ims& addressed by Immanuel Kant in the
Introductionto the Science of Right Indeed the dialectic between theory and pradtice
separate and ever greening suSfect

Empirical work is hence a crucial aspect in legadearch, as it permits to escape
formalism. If in experimental economics, as we dage through the seminar papers, data is
predominantly collected at the stage of market arge, in law such “empirical situation” is

7 Of course, as was noted during our seminar, faatits may choose to offer goods for zero monetaits,

but as stipulated in theNEEL & KLEINE methodology (p. 3) and assumed in theCBANAN & WILSON
experiment, “actors are fully rational money maxers”. This assumption is realised by the fact thht
participants are encouraged to maximise theirgas through the experiment.

18 See the EPO initiative “Raising the Bar”, incl. @glained by Heli RILAJAMAA in Ch. GEIGER (ed.), What
Patent Law for the European UniphexisNexis, 2013, p. 177-183.

¥in The Philosophy of Law: An Exposition of the FundataePrinciples of Jurisprudence as the Science of
Right, trans. W. Hastie (Edinburgh: Clark, 1887), whére philosopher compares “a merely empirical system
that is void of rational principles”, to a “woodéead in the fable of Phaedrus, fine enough in appear but
unfortunately [lacking] brain”.

20 B, EDELMAN, “Théorie et pratique juridiquesArchives de la philosophie du drpifome 33La philosophie

du droit aujourd’huj Sirey, 1988, p. 141-154.



the trial, as has been shown by Max W&bekrguably a trial is the optimal situation where
legal empirical investigation is made possible, ighstrategies and motivations of different
actors are revealed, where private interests epliéshd general interest steps in. Hence the
analysis of case-law has always been of crucialbmapce for legal scholarship. Recently
new methodologies have been introduced, includiagstics, in order to elucidate new
aspects of case-law and probate additional hypesffes

Empirical legal investigation also attaches mucponance to other interdisciplinary
collaborations: for instance to sociological methlodical tools. Indeed, field observations
and surveys may bring lots of interesting evidem@ecorroborate or refute theoretical
assumptions. Other data examination can be brdaglinguistic methodolody. Finally, it is
important to underline the significance of histaticase-study in approaching different issues
of intellectual property law. If we go back to tissues raised by the seminar papeesthe
adequacy of IP protection as an incentive for iration and creativity, we may compare them
with historical investigation done by Graham Dutfiend Uma Suthersanen, resulting in
advices for instruments to avoid overprotectiort tieatricts innovatiof{, as well as finding
occasions, when “freedom to imitate was an esdestep towards learning how to

innovate®,

Conclusions

In a very broad sense, this seminar showed thessiég®f exploring methodological
advantages and disadvantages of empirical methodserdisciplinary studies, but also to
send researchers back to their own disciplinesveduate the nexus between theory and
practice, concepts and facts, rules and behaviours.

It has raised many questions, such as to findithigs| of experimental economics in
the field of Law & Economics, the benefits and tsnof L&E itself as applied to intellectual
property law, and many others to come.

21t is particularly explicit inRudolf Stammler and historical materialis@907), as reported by Antoine
Bernard [ RAYMOND, “La régle de droit comme maxime empirique detliag économique” A propos de
Rudolf Stammler et le matérialisme historique dexMéeber (note critique)Terrains & travaux 2004/1, n° 6,
p. 71-80, spec. p. 77-78.

“2 We can cite the following articles: AndrewoRRANCE, “Beauty Fades: an Experimental Study of Federal
Court Design Patent Aesthetics”, I6urnal of Intellectual Property La889; Barton BEBE, “An Empirical
Study of U.S. Copyright Fair Use Opinions, 197820056 Pennsylvania Law Revie®49 (2008); Barton
BEEBE, “An Empirical Study of the Multifactor Tests fdrademark Infringement”, 9&alifornia Law Review
1581 (2006).

% E.g. Frédéric BLLAUD-DULIAN, “Le langage du droit d’auteur francairoit et technique, Etudes & la
mémoire du professeur Xavier Linant de BellefohdsxisNexis/Litec, 2007, p. 413-416 ; Graema\BOODIE,
“What linguistics Can Do For Trademark Lawh J. Ginsburg, L. Bently, J. Davis (ed3)ade Marks and
Brands: An Interdisciplinary CritigueCambridge University Press, 2007.

2 Graham M. DTFELD and Uma STHERSANEN “The Innovation Dilemma: Intellectual Propertydathe
Historical Legacy of Cumulative CreativitylPQ n° 4, 2004, p. 379-421.

% Graham M. DTFIELD & Uma SUTHERSANEN “Harmonisation or Differentiation in Intellectu&roperty
Protection? The Lessons of Histor@lUNO Occasional Paper 1BRugust 2004.
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Further readings:

Elizabeth HObFFMAN & Matthew $ITZER “Experimental Law and Economics: An
introduction”, 85Columbia Law Revie®91 (1985) (available through Jstor)

Rachel @osoN “Why and how to experiment: methodologies frompemxmental
economics”University of lllinois Law Reviewol. 2002, pp. 921-945 (available online)

Thomas S. WEN, Richard H. MADAMS, “Introduction to the Symposium on Empirical and
Experimental Methods in Law”, Wniversity of Illinois Law ReviewVol. 2002 (available
online)

« Regards civilistes sur I'analyse économique dit é, Revue Henri Capitant de Droib° 1,
30 décembre 2010

http://henricapitantlawreview.net/article.php?id§22

“Civil Law Perspectives on Law and Economicddenri Capitant Law Reviewn°l,
December 36, 2010
http://henricapitantlawreview.net/edito_revue.plgg@n&id=18&lateral=18




